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In The 


UNITED STATES COURT oF APPEALS 
For the Second Circuit 


Docket No. 74-1306 
AH LOU KOA 

Plaintiff-Appellant, 

vs. 

AMERICAN EXPORT ISBRANDTSEN LINES INC., 

Defendant-Respondent. 


REPLY BRIEF FOR PLAINTIFF-APPELLANT 
POINT I 

CERTAIN ERRORS IN APPELLEES BRIEF 
IN ALLUDINC TO THE APPENDIX REQUIRE 
CORRECTION OR AMPLIFICATION FOR THE 
ASSISTANCE OF THIS COURT 

A 

On page 9 of Appellees brief it is urged that Appellant 
acquiesced or consented to the dismissal of the negligence count 
by the trial court when it quoted plaintiff's counsel as 
having said "I will leave it to Your Honor then (99a)"* 

This remark is taken out of context o Z what had trans¬ 
pired in regard to the dismissal of the negligence phase which 
act of the trial court plaintiff had been vigorously opposing. 

♦References to pages with '‘a 1 ’ following, refers to Joint 
Appendix. 
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Just prior to the above quotation the Court said (in addressing 
plaintiff's counsel in regard to the negligence count) at 
97(a) "Unless you withdraw it I am going to grant the motion 
because I don't find the evidence for the Jury to go on." 

Page 98 (a)is concerned almost entirely with argument by 
plaintiff's counsel opposing the dismissal of the negligence 
allegation. 

It thus becomes clear that plaintiff's counsel refused 
to withdraw the count as the Court requested he do by stating 
to the Court, "I will leave it to Your Honor then." In the 
foregoing frame of reference, it is obvious that counsels 
remark at (99a) indicated futility at further discussion at 
this point rather than acquiescence. 

B 

At page 24 et seq. of Appellees brief in discussing 
the question of Appellants complaint of unfair comment on 
the evidence by the trial Court, it states th<;t plaintiff's 
counsel was unfair to the witness Anduiza. It further states 
that plaintiff's counsel in summation charged that Anduiza 
was out to protect the appellee when he obtained appellants 
statement (exhibit B) and that this charge was unsupported 
by the evidence (Appellees brief p. 26). Thus the Court had 
the right to make the comments regarding Anduiza to rectify 
plaintiffs "unsupported" charge, the Appellee argues. 

Both appellee in its argument and the Court in its 
comment were the ones who are unsupported. 

Plaintiff's counsel was entirely supported by the 
evidence on this point. 
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In crossexamination of Anduiza he admitted that in 
taking the statement from the plaintiff his purpose was to 
protect the defendant against claims. 

At (109a-110a ), 

Q. Wasn't one of the purposes of going to see 
Mr. Koa to protect the company against possible 
future claims? 

A. We consider that true. 

Q. You consider that true? 

A. Yes. 

Further on the question of the fairness of Anduiza 
at 102 (a), 

Q. Did Mr. Koa have any difficulty with the English 
language? 

A. Yes. 

At (103a) , 

Q. After he read it did you ask him whether it 
was true or not? 

A. I didn't even finish until after he finished 
reading. I didn't finish until he read it because I was 
not sure whether he could read the statement or not. 

At (118a) , 

Q. Weren't you interested at the time in talking 
to the man whether he was in pain from any injury? 

A. No sir. That is not my job. 

Q. You knew his name came from the medical log 
didn't you? 


A. Yes sir. 




At (123a) , 

Q. All you know is you had difficulty and they 
had difficulty with a lot of the words, isn't that 
right? 

A. They had difficulty reading my statement sir. 
Finally, from a fair inference based upon the foregoing 
the illiteracy of the plaintiff and the fact that Anduiza 
at the time was an investigator for the defendants attorneys 
and not for the defendant itself, plaintiffs attorney was 
within proper bounds when he argued that Anduiza was pro¬ 
tecting the defendant. 

It is noteworthy that after the Court's comments on 
the evidence in its charge wh^ h comments have been set 
forthjit did not warn the Jury that it was not bound by 
the Court's views. Even after exception by plaintiff's 
counsel the* Court did not issue such a warning. 

II 

THE DISMISSAL OF THE NEGLIGENCE COUNT WAS 
NOT HARMLESS ERROR 

A 

Appellee argues that even though the Trial Court 
dismissed the negligence count, nevertheless it was charged 
to the Jury and thus appellant was the beneficiary of the 
Court's ruling. 

This argument is belied by the record. 

Appellees motion to dismiss was made upon the basis 
of no knowledge of defendant (97a). 
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The Trial Court then stated that any evidence of 
knowledge of defendant was pure speculation# (97a). All 
of the foregoing,in spite of the evidence that plaintiff's 
superiors permitted him to work for a period of time while 
they were present ;at least long enough to prepare a certain 
amount of food for members of the crew (203a-204a, 17a). 

It is respectfully urged that this was at least a 
question of fact for the Jury. Not only on knowledge of 
water on the deck but on the question as to whether plaintiff's 
superiors knowingly permitted him to work under unsafe 
conditions, namely the rough weather, regardless of the 
condition of the deck. 

Under the evidence it is conceivable that the jury 
could (and they did) find the vessel seaworthy but that 
the defendant was negligent in that, his superiors knowingly 
permitted him to work there and then despite the seaworthiness 
of the vessel under unstife conditions (the rough weather) . 

The evidence herein points out a clear example of one 
of the differences between the concepts of unseaworthiness 
and negligence. 

It should be noted additionally that in his opening# 
plaintiff's counsel made the following statement. 

(10a) "We claim it was wet at that point. I am 
going to ask you to find if we prove, that even if it 
was dry, to have him work in that rough weatrer was 
unsafe and negligence." 
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No where does it appear that this theory was 
abandoned. Argument on any phase of the negligence count 
at the conclusion of the plaintiff's case was futile in 
view of the fact that immediately upon defendants motion 
it was evident that the Court had made its decision without 
entertaining argument when it said (97a —"Unless you withdraw 
it I am going to grant the motion because I don't find the 
evidence for the Jury to go on." After this, all attempts 
at discussion on this subject obviously were futile. 

Additionally on the question of neoligence, the Court 
charged the Jury, that it was out of the case. 

At(237a),"When I was selecting you as jurors, I 
talked about the negligence aspect at that time. That 
has been disposed of, and the fact that it has been 
disposed of is not to the detriment or benefit of either 
side here." 

At(238a) "However in this area here, the unsea¬ 
worthiness, this does not depend upon any negligence 
or fault on the part of the shipowner because it doesn't 
make any difference whether he was negligent or not." 

At(241a) "Of course, we are not concerned with 
negligence - 

Thus, the entire thrust of the Court's charge 
as to working conditions,lack of safety, and knowledge of 

tne defendant,was in the framework of unseaworthiness, to 

. 

wit: the condition of the vessel and precluded the jury from 
deciding the case on acts or omissions involving negligence. 


i 
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III 

APPELLEES AUTHORITIES ON THE QUESTION 
OF THE NECESSITY OF CHARGING BOTH 
NEGLIGENCE AND UNSEAWORTHINESS IN A 
SEAMANS CASE 

Appellee urges that it is unnecessary to charge 
unseaworthiness and negligence in a seamans case where 
they are both based upon the same condition. 

This argument, of course, cannot be deemed applicable 
in all cases. Each stands on its own facts. Thus the 
following authorities are not controlling here. 

On page 17, of its brief. Appellee cites Rice v. Atlantic 
Gulf & Western Co ., 484 F.2d 1318, as a proposition of dis¬ 
missing for lack of notice to defendant. 

First, the trial court there submitted the case on 
either unseaworthiness or negligence. In addition on the facts 
in Rice, there was utter absence of proof of knowledge 
by the defendant of the oily condition of the steps. In our 
case appellants superiors had been present before and during 
the accident. 

On page 19 of its brief. Appellee cites Spano v . 
Koninkliike Rotterdamsche Lloyd , 472 F.2d 33. However, in 
that case the Court did charge both. 

On page 20, appellee cites Poller v. Thorden Lines A/B , 
336 F.Supp. 1231, for the proposition that the negligence 
and unseaworthiness were based on the uame condition, and thus 
a charge on both is unnecessary. 

Appellant respectfully urges that the aforesaid de¬ 
cision was based on specific facts and is erroneous as a 
general holding on the law. 
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A subsequent decision, Lunsford v. Halcyon Steamship 
Company, Inc . 354 F.Supp. 573, emanating from the same Court 
as Poller, is a correct one on this subject. The Court held 
in Lunsford that the concepts of seaworthiness and nealigence 
are separate, that the difference is the difference between 
absolute duty and due diligence. 

At page 576, the Court said: 

"The findings of negligence but no unseaworthiness 
are not hopelessly inconsistent. The jury could 
have found that, in general, the ship was 
reasonably fit without a ladder leading from an 
upper bunk, but under the circumstances of the 
ship heading into rough seas, which were known 
to be rough by the Master, that there arose a 
duty to furnish a ladder, and that the failure 
to furnish a ladder was a failure to exercise 
due care under the circumstances. Therefore, 
the findings of the jury are reconcilable." 

See also Mitchell v. Trawler Racer, 362 U.S. 539. 


Respectfully submitted. 


ABRAHAM E. FREEDMAN 

346 W. 17th Street 

New York, New York 10011 

Attorney for Plaintiff-Appellant 


Of Counsel 

Herbert Zelenko 
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servino table, a water fountain, and a pantry. And then 
in the middle of the room are tables lenothwise, a couple 
of them, lenothwise, let's say, from the jury box like I 

these tables are out, a couple of them this way and some 
this way, where the men would come in and sit. And they 
had seats which were affixed to the deck so they couldn't 
move around. 

That Generally was the picture of this mess room 
where this accident took place. On this day at this time 
Mr. Koa, as I said, oot a hold of this salad bowl, and the 

I 

weather was it was quite rough, but he had to do his -job. i 


So he got the salad bowl and the only way he could do the 
job w*s to brace himself against this serving table, the 
little serving table I told you which was near that galley 
opening, and hold the bowl with one hand the best he 
could, and dish out the salad with the other. 

on the table or on the serving table they either 
had a mat or wet towel to keep dishes from rolling off or 
scattering off in case of rough weather. 

But where he had to plant his feet there was 
nothing at all but the smooth tile deck, and he was 
provided with nothing in the way of a handhold or a belt, 

or any other kind of device which he could hold on to while 
he was doing this work. 
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besides that, at that time the deck wasn't 
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dry. When I say deck, the floor of the moss room. 

There was water on it. It was a little difficult to see 
the water because sometimes the water was the same color 
uS tile. There wasn't supposed to be any water 

there. it was supposed to be dry. But at that time 

we claim there was water there. We claim, and you will 

have to infer from the way we describe this thiny, that 


this water on the deck came from that drinking fountain. 

The mess room was mopped once a day, in the 
morning. We claim that it was the duty of the other 
messman to mop it. The company claims it was the duty 
of Mr. Koa to mop it. 

In any event, you only mop once a day, in the 
morning. But during the day, for lunch and/or for dinner 
and other times during the day the seamen would come in 
and they d traipse in from the outside, no matter how it 
was on the outside, and if the weather, the ship was rolling 
a or something, tney all went for water and took a 

drink, the water would splash out of the drinking fountain, 


either because of the weather being rough or because the 
water didn't go down fast enough, or because maybe it was 
being loaded in pitchers. 

But water would coine out of that drinking 
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fountain. And what happened on this particular day 

was this: 

As Koa was working, the ship took an extra big 
roll. You must remember, we will prove that he was 
experienced at his job. He had been doing it for a number 
of years, so he knew how to protect himself the best he 
could. But this particular time there was an extra roll 
and water came right across the floor under his legs, 
causing his legs to go out from under him, and lie banged 
his knees down on the deck, dropped the salad bowl out of 
his hands and slid all the way across from the serving 
table to the pantry at the other end. Slid right across. 

lie will tell you, his pants were wet and that 
water had sloshed in right under him. At this point this 
is what we claim is the unseaworthiness and the negligence 
of the company. 

One is, there wasn't supposed to be water there. 
And secondly, whichever his Honor charges you and you can 
figure either on negligence, he wasn't given a safe place 
to work or safe methods or reasonably safe conditions under 
which he should do his work. We claim that for him to 

have to do his job in this weather the way he did it, were 
reasonably .unsafe methoc • and a reasonably unsafe place 
to work without any protection for himself, eitner a strap, 
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a belt, a handhold, a mat. 

We claim that this is what the ship did wrong, 
the company did wrong. Either unseaworthiness or 
negligence or both. And that is whether the floor was 
dry or wet. 

We claim it was wet at that point. I am going 
to ask you to find if we prove, that even if it was dry, 
to have him work in that rough weather was unsafe and 
negligence. 

The steward was in the room at that time. 

There were a couple of people in the room. I'm not going 

to go into what the other side says they wiii be able to 
prove, but I hope we will be able to prove this part of the 
case as we go along. 

On the testimony, the main witness and practic¬ 
ally I would say the only witness for the plai tiff is 
Mi. Koa, outside of perhaps some depositions taken by 
the defendant which may or may not corroborate him. 

I am going to ask you Lo observe him; observe 
his demeanor, to try to determine whether you feel he is 
telling the truth. But you are not going to get his 

testimony directly. He has great difficulty in talking 
English. Although he is a citizen, he has great diffi¬ 
culty. Some words he understands, some he doesn't. 

tOUTHCHN OIITMIIT COO*T «C»OMTf«t u * COUftTMOUtl 
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3 ut in order to prepare this case, it's been necessary for 
us to use an interpreter. 

We have an interpreter here who speaks the 
dialect that he does. She has been the interpreter in 

the depositions that were taken before, but she will, of 
course, have to be qualified by his Honor. Hut in any 
event, it will be through the interpreter I think mostly or 
almost entirely that you will get his version of what 
happened. 

As I say, I am going to ask you to wait until 
all the evidence is in before you make up your minds, which 
is the right and proper way to do it. 

If you find that any of the testimony is not 
exactly as I told you we will prove it, you have to be 
governed by the testimony from the stand. Also, as I did 
tell you, I believe, there will be some pictures here 
which will assist you in determining just v/hat happened, 
where it happened, and how it happened. 

Thank you very much. 

THE COURT: Mr. Carr. 

MR. CARR: Your Honor, Mr. Zelenko, ladies and 
gentlemen of the jury: 

We feel this is basically a very simple case. 
Very simple case. The issues are uncomplicated, and 
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the qualifications of Mrs. Hung, in view of the fact that 
her connection with this case has been other than simply 
as an official court interpreter. 

THE COURT: The Court has no objection. 

What do you propose to do about an interpreter? 
MR. CARR: I have an interpreter, your Honor. 

THE COURT: You have? 

MR. CARR: Yes. I have Mrs. Lin, who I under¬ 

stand has been used by this Court in the past, although I 
have never had any previous contact with Mrs. Lin. 

MR. ZELENKO: May I say this, your Honor. 

Mr. Carr had no objection at the deposition. 

THE COURT: I know, but we are not talking about 
deposition. We are talking about trial. And it might 
be better if we have the other young lady. She can remain 

here and assist you, and if there is any question at all, 

we can see if there is any. 

MR. ZELENKO: I would like to find out if the 

other woman is qualified. 

THE COURT: Yes. You can sit down now and 
remain with Mr. Zelenko. 

Will you please give your name? 

MRS. LIN: Caroline Lin. 
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VOIR DIRE EXAMINATION 
BY THE COURT: 

Q Have you had an opportunity to tal k to Mr. Koa? 
A No. 

Q Come over here and talk to him and ask him his 

name^ where he lives, and where he comes from and some 
questions like that. 

(Pause.) 

Q What dialect do you speak? 

A He now speaks in Shanghainese. 

Q Do you understand him? 

A Yes. 

Q Do you feel he is responsive to the questions 

you put to him? 

A Yes, it's all right. 

THE COURT: Mr. Koa, if at any time you want to 
consult with your own interpreter here, just make it known 
to the Court and you can do that. 

Don't you say anything, Miss Interpreter. 

Mr. Koa, how long have you been in the United 

States? 

THE INTERPRETER: You want him to understand 

English or do you want me to interpret? 

THE COURT: I want you to say what he said. 
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THE INTERPRETER: He say he came heie 1951. 

THE COURT: You had to study English in order to 
become a citizen, didn't you? 

THE INTERPRETER: Some he understand, but not 

all. 

THE COURT: Do you understand a little bic? 

Do you know what a sailor is? 

(Question interpreted.) 

THE COURT: Did they ask you who was the Presidenl 
of the United States, when you got your citizenship papers? 
(Question interpreted.) 

A Some I understand, I answer, but just a little 

bit. 

BY THE COURT 

OF THE PLAINTIFF MR. KOA: 

Q How long ago was it when you got your citizenship 

papers? 

A 1964. 

THE COURT: When he answers in English, you 
don't have to interpret. He said 1964. 

Q Who was the President in 1964? 

A Mr. Kennedy. 

Q What happened to Mr. Kennedy, he was killed? 

A Yes. 
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THE COURT: We are going to speak in your own 

language, so we will go on with that. 

Do you want to ask her anything? 

MR. ZELENKO: I just want to get other qualifica¬ 
tions . 

Q Have you been an interpreter before? 

A Yes, I work with the Federal Court since last 

year. I work with Mrs. Rowan in the Criminal Court last 
week. I have another appearance in the court too. 


Q Mrs. Rowan is an Assistant United States 
Attorney and she was presenting a case? 

A Yes. 

Q What business do you have, if any? 

A Now I work for the New York State Employment 

Agency. 

Q That is your job ordinarily? 

A Before. But I am not working any more since 

1972. 

Q And you gave your name to the United States 

Attorney and whenever they want an interpreter, they call 
you? 
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A it:S. 

Q You have actually acted as an interpreter in 
two or three criminal cases? 

A More than. 

Q How many? 

A Beginning from January la st year. I had one 
for eight days in one case in the Criminal Court. And 
then then another two calls last October. And last week 
I worked with Mr. Cuttner in Room 511. 

Q The dialect you speak? 

A One of the time I interpret for him Cantonese. 

I am a Cantonese but I am brought up in the north, in 
Shanghai. 

Q Where does this dialect come from? 

A This is Shanghai. 

Q And you are familiar — 

A In Cantonese, and I speak Amoy, Quatow. 

I speak a lot of dialects. 

THE COURT: Anything on the voir dire? 

MR. ZELENKO: No, your Honor. 

THE COURT: If anything goes awry, we will give 
her an opportunity to have her say what she thinks it is. 

MR. ZELENKO: If Mrs. Lin has any difficulty I 
know she will tell us too. * * ★ 
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English. We are not even talking about Chinese yet. 

MR. ZELENKO: I understand that. 

THE COURT: We will try it. After all, he’s 
been here 3ince '53, as he puts it. That is 21 years. 

i 

You use expressions that are Anglo-Saxon rather 
than Latin in origin, that might be better. You don't 
mind in tne beginning if counsel leads until he gets to a 
crucial point. 

MR CARR: No, sir. 

THE COURT: All right. You have the right to 

lead. 

MR. CARR: Mrs. Lin, we are going to try to do 

it in English. 

THE INTERPRETER: I told him, whenever he under¬ 
stands he answers in English. Otherwise I will interpret 
to him. 

MR. ZELENKO: May I ask you also, Mrs. Lin and 
Mr. Koa, talk loud. You talk loud, Mr. Koa, and Mrs. Lin, 
you talk loud so everybody can hear. I am going to ask 

you questions in English. If you understand, you 

answer. If you cannot, you tell Mrs. Lin. 

* ★ ★ 
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A 11 L 

0 U K 0 A , the plaintiff, called 

(1 f» 3 

3 

witness in his own behalf, beinq first duly 

sworn, 

4 

testified as follows: 


5 

DIRECT EXAMINATION 


6 

DY MR. ZELENKO: 

• 

7 

Q 

Mr. Koa, how old are you? 


8 

A 

36 now. 


9 

Q 

Are you a citizen? 


10 

A 

Yes. 


11 

Q 

Do you know when you became a citizen, 

what 

12 

year? 



13 

A 

19C4 . 


14 


What kind of work have you been doinq 

from, 

15 

let's say 

1961 up to 1961 up to the time of your 

accident? 

16 

What kind 

of work? 


17 

A 

A cooker. 


18 


THE COURT: You are not taking advantage of the 

19 

leeway. 

Ilr. Carr said, you could have said to 

him, have 

20 

you been a 

cook. 


21 

Q 

Have you worked in the steward's deparment on 

22 

ships? 



23 

A 

Yes. 


24 

Q 

About what year did you start to work 

on 3hips? 

25 

A 

1967. 
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Q Or did you work on ships before that? 

A No, in American in '67, 

Q You worked American ships since 1967? 

A Yes. 

Q But you worked on other shins before that? 

A Just China. 

Q Chinese ships? 

A Yes. 

Q bid you go to school in China? 

A Two years, a couple of years. 

Q About two years? 

A Yes, a couple of years. 

0 You started to work on American ships in 1967 

in the steward's department? 

A Yes. 

Q Were you a cook or were you -- did you just help 

the cooks out, like they call a messman? 

A American ship no cook, galleyman they call it. 

Q You were a galleyman? 

A Yes, galleyman. 

Q What do you do as a galleyman? What kind of 

work do you do? 

A Wash pots, fresh vegetables — 

Q Excuse me. Slow. 
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A Fix everything, vegetables. 

Q What else? 

A Wash pots. 

Q That was the kind of work you do? 

A Yes. 

Q That is what you were doing on the ships; is 
that right? 

A Right. 

Q • In December of 1970 you signed on as a galleyman 
on the Export Champion; is that right? 

A No, that is another ship. In 1967 another 

ship. 

Q No, 1970. 

MR. CARR: Your Honor, Mrs. Lin -- 

THE COURT: He does not want you to do that. 

He wants to see how much this man can do on his own. 

When the Court tells you to assist him, then you assist 
him. 

MR. CARR: I think the witness clearly under¬ 

stood that question. 

THE COURT: We'll find out. 

Read the question to him again. I don't think 
ho heard it. He referred it back to '67, rather than 
' 70. 
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MR. ZELENKO: I will talk louder. 

MR. CARR: Can we have the question read back, 
your Honor. I think it was '67 in the question. 

MR. ZELENKO: I will reframo the question. 

THE COURT: You withdraw it? 

MR. ZELENKO: Yes. 

Q In December of 1970 you signed on as a galleyman 

on the Export Champion; is that right? 

A No galleyman, no Export Champion. 

Q What did you sign on? 

A Crew pantry. 

Q Crew pantryman? 

A Yes. 

Q On the Export Champion? 

A Yes. 

Q In December 1970? 

A 1970. 

Q When you were on that ship in 1970 the ship 
went to the Pacific Ocean; is that right? 

MRS. HUNG: She didn't translate that right. 

THE COURT: Wait a minute. This is not a 
two meeting, please. You know, the reporter has to write 
that down, and you chattering back and forth in some 
oriental tongue -- please, what's going on here. 
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case when it could have been said in five minutes. So I 
don't want to keep regurgitating a lot of th ings that are 
not in issue here to this jury. They couldn't care less. 

We have in the record now that it was a rough 
sea. That is stipulated between the parties. 

Now go on. 

Q I show you a picture. Will you please mark 
this for identification. 

THE COURT: Why don't you show it to counsel 
and find out whether he will stipulate, instead of going 
through that rigamarole. 

MR. ZELENKO: They stipulate to these pictures. 
THE COURT: Then put them in evidence. Why go 
through the rigamarole with him, when they will be marked 
in evidence? 

Mark them Plaintiff's Exhibits 1, 2 and 3 in 

evidence. 

(Plaintiff's Exhibits 1, 2 and 3 were received 
in e vidence.) 

THE COURT: Before you go into the photographs 

with him, show them to the jury so they know what you are 
talking about when he goes over them. 

MR. ZELENKO: May I give them to the jury, 

your Honor? 
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THE COURT: Yes. That is what I am suggesting. 


(Pause.) 


THE COURT: These are photographs which the 
parties have agreed are fair and accurate representations 
of the location depicted of the condition on January 18, 


1971. 


i 

MR. ZELENKO: It is a representation of the room, 
your Honor, but the pictures were not taken on that day. 

THE COURT: I didn't say that. I say they 
were substantially, the general background, and so forth is 
substantially the same as it was on the 13th, although I 
didn't say they were taken on the 13th. 

(Pause.) 

THE COURT: Since they are in evidence, Mr. 

Zelenko, remember what you told them on the opening where 
the wall and the galley was and all that? Why don't you 
take the photograph and show the jury what you are talking 


about 


MR. ZELENKO: I will do that 


I'd like to 


point this out, ladies and gentlemen 


iHE COURT: Which exhibit are you looking at? 

MR. ZELENKO: I’m looking at Plaintiff's Exhibit 
2. This white wall that you see is the wall that I describ- 
ed opposite you. Here on the left is the opening from 
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the galley, this letter portion that L have here. And 
this is the table, the salad table at which I mentioned 
that the plaintiff was working at the time of the accident. 
Right here, this table. And this is the drinking 
fountain. 

THE COURT: Where is the pantry door? Show him 


that. 

MR. ZELENKO: The pantry shows on another picrure 

I am going to show them. 

THE COURT: All right. Indicating what exhibit? 

MR. ZELENKO: I'm indicating Exhibit 3. This 
is the wall that the sink is on, the drinking fountain. 

This is the edge of the salad table where he was working, 
right here. And this room here is t pantry. This is 
the back wall, drinking fountain, salad table — 

THE COURT: Don't repeat yourself. You have 
shown it to them and they hive seen it. 

MR. ZELENKO: Now I show you Exhibit 1, which is 
another view looking against the opposite wall, but you 
don't see the drinking fountain here. Here is the salad 

table. There is the door on the left-hand side coming 
from the galley. This part right here. 

MR. CARR: It actually comes from a passageway 

leading to the galley. 
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MR. ZELEWKO: But it's a doorway. This is 

the galley, the opening from the galley where the dishes 
are passed through. 

Q Mr. Koa, at the time of the accident what were 

you doing? 

A The salad, salad dishes, fixing the salad. 

Q Tell us what you were doing. 

THE COURT: He said he was fixing the salad. 

A The second cook tell me to pick up the salad 

bowl, I filling some more dishes, you know, 25, 30 people. 

THE COURT: The reporter has that, so he wil'l 
read it to the jury. 

(Record read.) 

MR. ZELENKO: I think he also described he was 
holding up a salad bowl. 

THE COURT: That is what he was doing with his 

hand. 

0 What were you doing with his hands? Were you 
holding anything in your hand at the time of the accident? 

A One hand take the bowl, one hand take the spoon. 

Q What were you holding in your hand? 

A Only like this. 

THE COURT: He is doing it mostly by motions and, 
ho is indicating he was holding the bowl with his right hand 
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in a curved motion with his right hand and arm, and in his 
left hand he was holding the spoon with the spoon and the 
bowl. 

Q About how big was the bowl? 

A Like this. 

MR. ZELENKO: Indicating about 18 inches in 

diameter. 

MR. CARR: I will agree. 

0 How were you standing? 

A Like this, by a little table. 

THE COURT: He stood up and indicated he was 
standing with his right side, right portion of his body 
towards the table. 

Q Were you leaning right up against the table? 

A Yes, against, you know. Leaning on the table, 

besides the table. 

Q Then what happened? 

A Then the ship roll, too much water flow. 

0 Then what happened after the water flow, what 

happened to you? 

A Much come water. Because the water flows in, 

I fell -by this water. 

Q What made you fall, do you know? 

THE INTERPRETER: The water, he said. 
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Q Did you fall down on the deck? 

A Yes, fall down, pants got wet, you know. 

Because the water flow in, I fell by the water flow in. 

So the two feet land down on the floor. 

THE COURT: The two feet or the two knees? 

THE INTERPRETER: Knees. The — 

MRS. HUNG: Also the blood on his knees' 

THE INTERPRETER: No, he didn't say blood. 

THE COURT: Wait a minute. You know, even in 
English if you listen to a person think, you may think 
that the person should say "is not" or "isn't", or should 
say it is of a color hue or of a colored appearance. 

Don't be picking up nitpicking things. The lawyer is 
indicating to you he only wants you to tell him when you 
feel there is something very radically different from what 
he is translating. Not little nitpicking things. 

Do you understand that? 

MRS. HUNG: Well, I usually translate from the 
exact words, but I will adhere to what you say, Judge. 

I'm sorry. 

THE COURT: You tell the lawyer when there is 
something you want to bring to his attention. And if He 
thinks it is sufficientlly important he will bring it to 
my attention. All right. 
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Q When you fell down after you hit the deck, what 

happened to you? 

THE INTERPRETER: When he fell down, and then 
he fell backwards, because he fell, his knee was bleeding. 

MR. ZELENKO: What happened to him after he hit 

the deck? 

THE COURT: We have to give you and the inter¬ 
preter the same advice. We have to talk as if she is 
not there. You don't have to say "He said." If he 
says "No," say "No." You don't have to say "He said no, 
THE INTERPRETER: In the other court we have 
to do it that way. 

THE COURT: I don't care what you did in the 
other court. I am telling you what you have to do here. 
If he says "Yes," say "Yes." You don't have to say 

"He says yes." You are just like an echo; do you under¬ 
stand that? 

THE INTERPRETER: Yes. 

THE COURT: All right. 

Q After you fell dosn by the table, what happened 

to your body? Where did you end up? By the table or 
did you end up some place up in the room? 

A After I fell down, at the back, and then the two 

knees bleeding, a lot of blood. 
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Q No, I didn't ask you that. 

THE COURT: Don't argue with him. It's bad 
enough we have two interpreters and a judge. 

0 After you fell down -- 

THE COURT: Wait a minute, Mr. Zelenko. You see, 
Mr. Carr is giving you some leeway and until he telis you 
not to, then you stop. But after you fell in the water 
and your knees went down, did you then slide over to where 
the pantry room was? 

MR. CARR: Could the record reflect that your 

question in English to Mr. Koa has been answered in a 
lengthy form in Chinese by Mr. Koa, without the aid of the 
interpreter. 

THE COURT: That's right. That is what happened, 
He apparently understood my question. But-also I want to 
indicate in the record that my question was a yes or no 
answer, so that I'm going to strike whatever he said to 
the interpreter out because it would be subject to that 
objection. Just answer yes or no. 

When you fell down on your knees did you then 
slide over to where the pantry door was? 

THE WITNESS: Pantry door hit my head too. 

THE COURT: Never mind whether it hit your head, 
can't you answer yes or no? 
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After you fell down did yoj slide along the 

floor over to where the pantry door was? 

THE WITNESS: Yes. 

THE COURT: All right. 

Q While you were working at the table did you have 

anything to hold on to? While you were working holding 
the bowl in your right hand and dishing out the salad was 
there anything that you could hold on to because of the 
rough sea? Anything that you could hold on to keep you 
from falling? Just answer yes or no. 

THE COURT: No, that is a long question. 

MR. ZELENKO: I will withdraw the question. 

THE COURT: I'm sure he doesn't understand it. 

It should be through the interpreter. Part of this I think 
you can reach by stipulation with Mr. Carr. There were no 
holding handles or rails or anything of that kind on this 
table, were there? 

MR. CARR: No, that -- 

1HE COURT: That's all lie is trying to develop 

at this point. 

MR. CARR: There are no handholds on the table 

as far as I know, your Honor. 

THE COURT: And no hand grabs of any kind, 

metal things that he could hold on to? 
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1 

2 

MR ‘ CARR: Well, there is nothing there desiyned 


3 

specifically for a handhold. 


4 

THE COURT: That's all I want. 

• 

5 

Q 'Were there any mats under your feet? Any mat 


6 

or anythiny to keep you from slipping under your feet? 


7 

A Nothing. 


8 

Q When was the floor of the mess room mopped? 

• 

9 

A Every morning after breakfast. 


10 

Q Was it mopped any other time during the day? 


11 

THE COURT: I will sustain an objection to that 


12 

unless you establish the basis for his answer. He would 

• 

13 

have to practically be there all the time to know that and 


14 

you haven't established that. 


15 

Q Uid you work in the morning mess too for the 


16 

morning breakfast? Was it part of your job to work on 


17 

the morning meal too? 


18 

A I worked through but the cleaning is another 


19 

person. 


20 

THE COURT: Did you tell it to him carefully? 


21 

In the morning breakfast, did you work in that room? 


22 

THE WITNESS: I am washing, taking in the dirty 


23 

dishes. 


24 

0 Did you also work at lunchtime? 


25 

A Same thing. 
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0 

Do you know when the mess room was mopped? 



A 

The messman wash every morning. 



Q 

When, in what part of the day? 



A 

Every day one time. 



Q 

What time? 



A 

After breakfast. 



Q 

Was it your job to mop the mess room? 



A 

I wash the pantry. 



9 

You wash the pantry? 



A 

Yes. 




MR. CARR: Objection as not responsive. 




THE COURT: Strike that out. 



U 

Whose job was it to mop the mess room? 



A 

Messman. 



Q 

Not you? 



A 

No. 



9 

During the day did any of the crew come in 

to 

use 

the 

water fountain? 



A 

Yes, everybody come ana drink, pull out water. 


Q 

Did they use it for drinking and also for 

filling 

pitchers 

of water? 



A 

Yes. 




MR. CARR: Your Honor, we are getting into 

some 

leading 

areas now that I would like — 
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2 


THE COURT: All right. He doesn't want you to 

1 

3 

lead him 

any more. 


4 


MR. ZEltNKO: All right. 


5 

Q 

Did you ever see any of the men, any of the crew, 


6 

use the water fountain? 


7 

A 

Yes, for drinking water all the time. 

* 

8 

Q 

They were drinking water all the time. Did you 

• 

9 

ever see 

any water splash out of the drinking fountain? 


10 

A 

Yes, all the time go water out. 


11 

Q 

Where would it go? \ 


12 

A 

The water come out on the floor. 


13 


MR. CARR: Your Honor, my objection is to the 


14 

form of 

1 

the question, unless we have a time specified or a 


15 

date. 



16 


THE COURT: Thus far it's been general. 


17 

I haven' 

t heard it specified down to the time in question 


18 

or the day in question. 


19 

U 

When you worked in that room on the day of the 


20 

accident 

, when you worked in the morning and you worked 


21 

at lunch 

did you see the men go,to the drinking fountain 

. ) 


22 

or 

to get water? 


23 

A 

Yes, drink water, some time water go out. 


24 

Q 

Did you see the water go on to the floor, let's 

* 

25 

say around lunchtime? 
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MR. CARR: I object. 

THE COURT: Sustained. 

A Yes. Ship roll, more water go out. Ship no 
roll, no matter. This time the ship roll, bad weather. 

THE COURT: You don't have to translate that 
because the objection has been sustained. 

Mr. Zelenko will put another question. 

Q When the men were drinking water around lunch¬ 
time did you see any of the water flow on to the floor 
from the drinking fountain? 

A Yes, flow out too. 

Q Whose job was it to fill the water pitchers 
around lunchtime? 

A The messman. 

U That wasn't you? 

A No. 

Q Did you see any water come out of the pitchers 

on to the floor around lunchtime when they were filling the 
pitchers? 


MR. CARR: Objection. 

THE COURT: Sustained as to form. 

A Yes, sometimes water go out too. 

Q I have to ask you another way: 

When they filled the water pitchers around lunch- 
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2 

time — 


3 

MR. CARR: Objection. 


4 

Q Did you see any water pitchers being filled 

j 

5 

around lunchtime? 


6 

THE COURT: That is two questions. We will 


7 

take the second one. 


8 

Q Did you see any water pitchers being filled 

• 

9 

around lunchtime on the day of the accident? 


10 

A Yes, they go out too. 


11 

Q Did you see what happened to the water that was 


12 

put into the pitchers? 

9 

13 

I 

A No, another fellow — 


14 

THE COURT: Your Honor, he said some time in the 


15 

icebox. 


16 

THE WITNESS: Some time I go to another place. 

. 

17 

THE COURT: All right. Sometimes he is in 


18 

another place. 


19 

Q When you were there the day of the accident 


20 

just before the accident when you were working, was the 


21 

other messman in the room too? 


22 

A Yes, he working at another job. 


23 

Q But was he in the messroom when you had your 


24 

accident? 


25 

A Yes, in the room too. 
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U When you had your accident was he in the 

messroom? 


A 

Q 

accident? 


Yes. 

V/ho else was in the messroom when you had your 


A Somebody sit down, the chief cook and the 
steward. 


Q 

accident? 

A 

Q 


Do you know where they were when you had your 
What part of the messroom were they in? 

They sit at a table, talk, had a cup of coffee. 
Do you know what happened to the bowl of salad 


that you were working on when you fell down? 


A One hand kept, the ship roll — 

Q No, what happened to the bowl after you fell? 

A Fell away. Everything fell away. 

Q Did it fall to the deck? 

A /es, everything fall away. Dishes, every¬ 

thing. No more table. 

Q On the table itself, on the salad table, was 
there anything to keep the dishes from going off? 

A Yes. 


Q What was it? 

A Dishes all over the floor. 

v 

9 The dishes fell on the floor too? 
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Yes. 


Q Before they fell on the floor, was the.u any¬ 

thing on the top of the salad table under the dishes? 

^ * ^ ou got a wet towel first. 

U I show you Exhibit 2 and ask you, will you 

Please mark with a K, your initial, where you were standing 
when the accident happened? 

THE COURT: You mark the K. Let him point 

it out with his finger. 

(Pause.) 

MR. ZELENKO: He pointed out he was standing 
here. I will put the K. 

(Pause.) 

Q Point out the drinking fountain? 

A Yes. This water. 

MR. ZELENKO: Mr. Carr, he's pointed out the 
fountain. May I put a F there for "fountain". 

(Pause.) 


galley is? 


window. 


'..'ill you point out where the opening from the 


He brings salad for me this window. Maybe this 


MR. ZELENKO: Mr. Carr, he has pointed out the 

window. I will put a S tnere, where he got the salad 
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bowl from the yalley window. 

(Pause.) 

MR. CARR: You are designating the window 

with a S? 


MR. ZELENKO: Yes. 

May I just give this to the jury at this point? 

THE COURT: Oh, I don't think so. They'd 

have to be so dense they wouldn't know enough to go home. 
They have seen that picture. They know what you are 

talkiny about. 

^ i show you Exhibit 3 and I ask you to point out 

to me the pantry. 

Where is the pantry that, you slid into? 

A Here's the water . 

Q No, where is the pantry? 

A The pantry is this way. 

MR. ZELENKO: I will put a P there. The door 

of the pantry. 

(Pause.) 

U While you were working just before the accident., 
did anybody tell you to stop working? 

A No, nobody told. 

Q Was the salad that you were working on, was that 
for the evening meal? * * * 
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MR. ZELENKO: This is a court case, which is 
something entirely different than working on a ship. 

THE COURT: I realize that, and you are both 
going to tell the jury that. Hut you have covered that 
point now, and I suggest you get on to another one. 

MR. CARR: May I ask this, your Honor; 

Q When you we’it down to get your papers, your 
citizenship papers — ^ 

A Yes, I got. 

Q You got citizenship papers in 1964? 

A Yes. 

Q Uid they ask you if you could read and write 

English? 

A Mo, I can't read. Just asking me something, 

talking, you know. 

Q Did they ask you if you could read and write 
simple English? 

A I can't read. Just asking. Mo. They asked, 

but I told them I couldn't write and not read too much. 

Q You told them you couldn't write and you couldn't 

read too much? 

A I can't read. Just I can't read. 

0 Can you read any English? 
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A No, just name, my address, my home. 

Q You can read a little English? 

A My name and home address. 

Q Could you read the menus on the ship? 

A No. I can't read the menu. I ask somebody. 

0 Was it ever your job to go get food in the ice¬ 
box? 

A Yes. j asked somebody. 

Q Who did you ask? 

A Another third cook, everybody, another messman, 

you know. 

MR. CARR: Your Honor, can the Coiitt take 

judicial notice of Section 312 of the Immigration and 
Nationality Act -- 

THE COURT: I can take judicial notice of any 

law. He got his papers and now here is a fellow who 

cannot read. So what about it? The fact is, this is 

not a proceeding to take his papers away. This is a 

proceeding where he claims he had an accident. So I will 
take judicial notice. So what about it? 

1 swear in these fellows by the barrels and I 
have done it since I have been here 11 years, and 1 believe 
that as soon as they get the papers, very shortly after 
that, unless they go to sch ool or some place else where 
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2 

tney are exposed to English, they are just as dense as 


3 

when they started in, as far as the language is concerned. 


4 

That is not going to prove anything except the 


5 

fact that he got his papers and maybe he should or should 

i 

6 

not have gotten them. 


7 

What about it? 


8 

MR. CARR: I just wanted the Court to take 

* 

9 

judicial notice of this particular section. 


10 

THE COURT: That he is supposed to know how to 


11 

read and write simple English? 


12 

MR. CARR: Exactly. 

• 

13 

THE COURT: What about it? 


3 14 

MR. CARR: That's all. 


15 

THE COURT: I take judicial notice of it. But 


16 

I also tell the jury that as far as I am concerned, what 

• 

17 

they have to find in this case is what happened here, not ! 


18 

something about the citizenship papers. 


19 

MR. CARR: I understand that, sir. But may I 


20 

simply state the provision as it is contained here? 


21 

THE COURT: Wait a minute. I could call a 


22 

provision here wh i ch you couldn't answer; do you know 


23 

that? There are certain portions of history and the 


24 

Constitution you are supposed to know, and I tell you now 

• 

25 

that if they asked me that question 1 couldn't answer. 
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MR. CARR: I would probably have the same 

3 

trouble. 


4 


THE COURT: Then why belabor that point? 

5 

The point 

is, he doesn't understand English too well. 

6 

So what about it? 

7 

Q 

Mr. Koa, did you know the chief cook on the 

8 

Export Champion? 

9 

A 

I don't know his name. 

10 

Q 

Did you know the chief cook? 

11 

A 

Yes, but I don't know his name. 

12 

Q 

Did you ever go ashore with the chief cook? 

13 

A 

Yes, one time I go ashore. 

14 

Q 

Where? 

15 

A 

I forgot. Japan. 

16 

Q 

Pusan? 

l 17 

A 

I forgot. < e time yes, one time we go ashore. 

18 

Q 

You and the chief cook went ashore together? 

19 

A 

We went both the same boat, you know. Ship 

20 

anchor. 


21 


THE COURT: He said yes, but he doesn't remember 

22 

where. 

You suggested Pusan. 

• 

23 


MR. CARR: I don't know if he said that or not, 

24 

your Honor 

• 

25 


THE COURT: Was it in Pusan? 
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TIIE WITNESS: Yes, maybe Pusan. Same boat. 

The ship was anchored. Same boat, shore boat. 

Q This was after your accident, right? 

A (No response.) 

Q After your accident you wont to Pusan? 

A Yes, something. 

Q Did you go ashore with the chief cook, Mr. Eeley? 

A I don't know name. I forgot. 

Q You went ashore with the chief cook? 

MR. ZELENKO: If your Honor please, I think we 
went over this. I don't see the relevancy. 

iHE COURT: I don't know, it may be connected. 

I want to make sure he understands the question and under¬ 
stands what he said. up to this point he said he did go 
ashore with the chief cook, and it was in Pusan. And it 

was after the accident. That is as I understand it. 

MR. ZELENKO: He said On a shore boat. 


Yokahama. 


THE WITNESS: Two much time go ashore, in 


I am not talking about Yokohama. Pusan. 

Yes, maybe one time. The ship was anchored 


Too much people. 


THE COURT: Did you go ashore with him? 
THE WITNESS: Yes. 
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THE COURT: All right. 

Q After you got off the shore boat did you and 
the chief cook — 

A The ship was anchored, you know. 

Q Yes. After you got ashore did you and the 

chief cook go out together? 

MR. ZELENKO: If your Honor please, I object 

to the question, did you go out together. In this frame¬ 
work, I say it is an ambiguous question. Let him make it 
more definite. 

THE COURT: He does have a language difficulty. 

I suggest maybe the form should be, "Did you go anywhere 
with him, and if you did, where did you go?" 

Q Did you go anywhere with the chief cook? 

A The ship was anchored, too many people go ashore. 
Too many people same boat, you know. 

Q You and the chief cook, did you go anywhere 

together in Pusan? 

A I say go ashore maybe one time in same boat, you 

know. 

THE COURT: Did you go to a restaurant or a bar 

or a hotel? 

THE WITNESS: No. Maybe drink one beer, you 

know. 
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0 You had a drink of beer with him? 

A Maybe one beer, I don't know. 

MR. ZELENKO: He didn't say with him. 

maybe one beer. 


U7a 

02 


He said 


a 1 am talking about the chief cook; did you have 

a beer with the chief cook in a restaurant? 


A No beer. 
I forgot. 


Some time he pay, maybe I pay. 


0 One of you paid for the beer? 

MR. ZELENKO: If your Honor please, I object to 
this. I don't think it is relevant. 

THE COURT: I don't know whether it is relevant. 
Suppose lie told this fellow that the accident didn't happen 
at all? 

MR. ZELENKO: I think it will develop that that 
is not the case. 

THE COURT: You are clairvoyant; I am not. 

I cannot do that. I don't have that ability. I must 
take it subject to connection, and if it is not connected, 
then I will instruct the jury to forget all about this. 

MR. ZELENKO: One more thing, your Honor. 

I would ask counsel about where he went after 
the accident, the number of places, we are not concerned 
with that at this time. Not that I want to hide anything, 
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He did go ashore for certain reasons. 

THE COURT: He went to the 
ne went. What about it? he wan 

restaurant and have a drink with the 
simple question. 


hospital or wherever 
ts to go to a bar or 
chief cook, that is a 


You can develop that he went to four hospitals, 
that's all right. 

The point of the matter is, he is entitled to 
examine him in this area. 

Did you go to a bar or a restaurant with the 
chief cook and have a beer with him, at the time? 

THE WITNESS: Yes, maybe one time. 

THE COURT: One time, at Pusan? 

THE WITNESS: Yes. I forgot. He go before 

in Korea. 


Q Mr. Koa, what was your rating on the ship? 

A What? 

Q What was your rating on the ship? What was 
your job? 


A My job, me? 

Q Yes. 

A Crew pantryman. 

0 Wasn't your job a messman? 
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Q Do you have your discharge with you? 

A No. Me a crew pantryman. 

Q Do you have your discharge with you? 

THE COURT: Do you have your Coast Guard papers 

the seaman's papers? 

THE WITNESS: Yes, I got them. 

I HE COURT: That is what he wants to see. 

Show it to him. 


MR. ZELENKO: If your Honor please, we will 
concede that he was listed as a messman on the crew. We 
will concede that the discharge shows that he was rated as 
a messman. That is the way the rating was. 

THE COURT: All right. 

Q Mr. Koa, you just heard Mr. Zelenko say that 
you were carried as a messman? 

A No, arew pantry. I all the time take crew 

pantry. 

Q Where do you get that from? 

A What do you mean, from? 

J Is it on your discharge that you were pantryman? 

MR. ZELENKO: If your Honor please, we will con¬ 
cede it is not on the discharge. 

1’HE COURT: But he still insists that he is a 
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pantryman, even now. I don't know what the answer is. 

He may be misinformed, so I don't know. 

A I told you all the time, crew pantryman. 

THE COURT: But the ship carries you as a mess- 


man . 


two. 


THE WITNESS: Another man, crew messman. Only 


Q Two crew messmen? 

A One crew messman. I am crew pantryman. 
Officers too, same thing. 

THE COURT: The only th i ng is, it is very clear 
that he considers himself as a crew pantryman, but the 
record is very clear also, because Mr. Zelenko has conceded, 
that he was in fact a messman. He is confused, that’s 


all. 


dishes. 


wash. 


What is the messman's job? 

He washes tables. I wash pantry or wash 


Did you ever serve tables? 

Sometimes a cup of water, in the back, dishes I 


Sometimes he'd go back and wash dishes? 


Did you ever serve the tables? 
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Q 

A 

Q 


He serves tables. 

Did you ever serve tables? 

No. He work tables. Sometimes I put -- 
Sometimes you put the water? 


A No. You got two men. 

THE COURT: Nobody is trying to put anything 

over on anybody, I'm sure. I thought he said butter at 
the time. 


Q Did you put butter on the table? 

A No. 

THE COURT: But you put the salad on the table? 

THE WITNESS: That is for me. Everything take 
by themselves. Somebody that want, they take. Just 
prepare on the table. 

Q Mr. Koa, while you were standing there at the 
salad counter, putting the salad in the dishes, did you see 
any water on the deck? 

A Ho, before I no see. It come when the ship 
roll, somebody drink. 


Q When you were standing there you didn't see any 
water on the deck? 

A Hot before. 


MR. ZELENKO: I submit, your Honor, it's a 

confusing question. Here he is, standing at the table 
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and he is asked whether he saw water on the dock. I submit 
that is a confusing question. I object to it. 

THE COURT: He said no in answer to that question.! 
I overrule the objection. 

Q You claim there was water on the deck? 

A I fall down, water come too much. 

Q When is the first time you saw water on the deck 

that afternoon? 

A No, before comes in all the time, somebody drink 

water. 

Q When did you start working in the messroom that 

afternoon, what time? 

A What time start? 

Q Yes, what time did you start? 

A 3.30. 

Q 3.30? 

A Yes. 

(J What did you start doing in the messroom at 

3.30? 

A You say what happened 3.30? 

Q At 3.30 what kind of work did you start doing? 

A Well, pantry, somebody is all the time coffee, 

milk, I wash dishes, two sinks. One with soap water, 
carry everything. I make two pots o r coffee, with the 
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machine. Everybody take food, milk. A half hour, you 
got a couple of minutes to stop. 

MR. ZELENKO: I ask your Honor to ask the witness 
whether he is talking of that day or what his usual job 
was. 


THE COURT: I don't know how you could be 
confused on that. A minute ago he asked him what tune 
did he report there, he said 3.30. Then ho asked him 
what did he do there at 3.30, and I assume this is what he 
is answering. 

Q Did you do any work in the messroom at 3.30? 

A Yes, another man work. 

0 Wo, did you do any work in the messroom? 

A I worked the par ry, dirty dishes, you know. 

Q You were working in the pantry at 3.30?' 


A Yes. 

Q When did you walk into the messroom? What 

t ime ? 


A What time? 

U Yes. 

A I first, you know, dishes wash, finish every- 

I 

thing -- 


THE COURT: No, wait a minute. You came there 
to work at 3.30. 
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THE WITNESS: Yus. 

THE COURT: What time did you walk into the 
messroom? when did you go in the messroom? 


the WITNESS: Same place, pantry and messroom 

same place. Only one door to walk in. 

THE COURT: So you went there at 3.30? 

THE WITNESS: Yes. 

0 You say the pantry is inside the messroom? 

A Yes. 

Q Right. What door did you go in the messroom 
when you reported at 3.30? 


3.30 I have to sit down and work get a cup of 
coffee, just I wash dishes. 

THE COURT: What door did you go in? 

When you went into the messroom at 3.30 what 
door did you go in? 


^ ^ can't see on this one. 

THE COURT: Which did you show him? 

MR. CARR: i showed him Exhibit 1. 

THE COURT: On Exhibit 1 he says he cannot see 
the door that he went in. 


Can you see the door in Exhibit 2? 

I come over here door. 

That is the door I just showed you. 


This one 
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2 

hero? 


3 


A 

Yes. Look like it. 

4 


Q 

Exhibit 1, that is the door you came in? 

5 


A 

Yes. I come in, come over here. 

6 



THE COURT: Indicating. 

7 



MR. CARR: Indicating the door on the left- 

8 

hand 

side 

of Exhibit 1. 

9 


U 

You didn't come in that door in Exhibit -- 

10 


A 

Some time I come too. 

11 


Q 

No, this afternoon, the afternoon of your 

12 

accident 

you came in this door, is that right? 

13 


A 

No. This I forgot. I got two doors come 

14 

in. 



15 


Q 

You forgot? 

16 



THE COURT: Mention the exhibit you were looking 

17 

at. 



18 



THE WITNESS: You got two doors coming in. 

19 



MR. CARR: Exhibit 1 is the one I was looking 

20 

at. 



21 


Q 

I know you got two doors. Which door did you 

22 

use 

when 

you reported that afteroon? 

23 


A 

Sometimes I come in the engine room. 

24 


0 

Sometimes you use the engine room door? 

25 


A 

Yes . 



» • • r 
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71 

you used that day? 


A I forgot. 

When you reported for work at 3.30 did you see 
any water on the floor of the messroom? 

A No, 3.30 no water. Nobody come and drink. 

Q There was no water on the floor at 3.30? 

A Before, no. Nobody drink this time. 


Q The messroom had been cleaned up afternoon? 

MR. ZELENKO: If your Honor please, I object to 
that question unless there is a foundation for it. 


Q 

up? 


THE COURT: If you know. 

Alter lunch at 12.30 was. the messroom cleaned 


THE COURT: If you know. 

A No, cleaning after breakfast. 

MR. ZELENKO: The point is, when you say mess- 

room, it can be the tables, it can be everything. 

THE COURT: Overruled. I am not going to 
sustain an objection like that. We will find out whether 
he got down to the floor, if it was cleaned at all. 

MR. ZELENKO: I think he answered the question. 

THE COURT: Then he said there was no cleaning 
after the lunch. 


Does anybody clean up after lunch? 
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Please don't discuss the case in the meantime. 

' ‘ (The jury left the courtroom.) 

(Recess.) 

(In the courtroom in the presence of the 

jury.) 

BY MR. CARR: 

Q At 3.30 when you reported for work — 

A No, after 3.30. 

Q What time did you report for work that afternoon? 
A Dinner? 

Q For dinner that afternoon? 

A After 3.30. 

0 What time? 

A 3.30, after 3.30.' 

Q 3.30? 

A Yes. 

Q When you reported for work for dinner at 3.30 or 
just after 3.30 -- 

A Yes, after 3.30. 

Q Did you see any water on the deck in the mess- 

room? 

A No, because a little bit fall over, you know, 

somebody drink. 

Q Yes or no: Did you sec any water on the deck 
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when you reported about 3.30? 

A I see little bit. I can't see, some time, 
fall away. 

Q Sometimes you can't see it? 

A Fall away, some water. Same color. 

Q You can't see it? The water is the same color 

as the deck? 

A Yes, white. 

Q Did you see any water on the deck? 

A Just a little bit, because the water and the 
deck is the same color. 

'J Did you see the water there? 

^A No, before 3.30. At 3.30 work start. 

Q At 3.30 your work starts? 

A Before 4 o'clock. 


Q When you started work at 3.30 did you see any 
water on the deck? 

MR. ZELENKO: If your Honor please, we have been 
over that question three or four times. I think the 
witness answered it already. 

THE COURT: Yes, but he's answered it in a 
number of ways. I think there ought to be some answer 
that would satisfy the jury that he understands the question 
and is making an answer to the question put. And I think 
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that he is at a pretty clear point now where he understands 
the point in time that counsel is referring to and he 
said he understands what is being asked. I think he is, 
anyhow. 

Having said that, would the reporter please 
read the question to him? 

(Questim read.) 

A Before a little bit wet, all the time wet. 

Q Not all the time wet — 

MR. ZELENKO: Just a minute. 

I object to counsel saying that. 

THE COURT: That is an objection that is sus¬ 
tained. Strike out the answer. 

The question is, at 3.30 on the day that you 
had the accident what, if anything, did you see on the 
deck? 

Q Did you hear the Judge? 

A Yes. I work after 3.30, a little bit wet, you 

know. Same color, some time I can't see it. Somebody 
drink, too many people come in the room. 

MR. CARR: Move to strike as not responsive. 

THE COURT: I am going to leave it in there and 
let the jury form their own impressior. I don't know 

that there was anybody there but the cook and steward at 
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this time, and I don't know what he i:? talking about 
a bunch of people coming in and out. There is no 
evidence of it at this point. 


MK. ZELENKO: May I hear the answer, your Honor? 
THE COURT: All right. 

(Record read.) 

THE WITNESS: This is after 4 o'clock. 

Q Pefore you fell did you see any water on the 

deck? 


A Yes, a little bit. 

Q A little bit? 

A Yes, a little wet. 

Q Where? 

A I start work, at 3.30. 

Q Where did you see the water on the deck? 

A Somebody drink, come water. 

Q Who came in? 

A The water machine. Everybody come drink 

water. 


0 At 4 o'clock everybody comes in to drink water? 

A More people come in to drink water, at 4 o'clock, 

so the water spray on the floor. 

Q Mr. Koa, did you come down to my office and 
testify about this case, at a deposition? 
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2 

A 

La3t time? j 

3 

Q 

1 

Yes, do you remember last time, back in 

L 

4 

December, 

1972? Do you remember coming down to my 

5 

office? 


6 

A 

Yes, a long time ago. 

7 

Q 

And I asked you questions. At page 34, line 6 

8 

were you asked this question and did you give this answer: 

9 


"Q You didn't notice any water on the floor 

10 

before you fell down, is that right? 

11 


A Before I don't see water, you know, 

12 

working." 

13 


Did you give that answer? ! 

14 

A 

I see before, too. 

15 

Q 

Did you give that answer, "Before I don't see 

16 

1 

water, you 

know, working."? 

1 17 

A 

I see after 3.30. 

18 

Q 

After 4 o'clock did you see any water? 

19 

A 

No, after 4 o'clock, 4.30, 1 first saw more 

20 

water. 


21 


'IHE INTERPRETER: Do you want me to explain to 

22 

him? do 

doesn't understand. 

* 


THE COURT: No. 

24 


MR. CARR: That was in Fnglish. 

25 

| 

Q 

Did you read over this deposition with Mr. 
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Zelenko? 

4 


No, I can't 


MR. ZELENKO: I can say, Judge, no, he didn't 
ead it over. And it wasn't signed either. 

THE COURT: Well, didn’t ask that. This 
must be catching or something, because you have a right to 
bring all that out when you get the witness back. But when 

he has the witness he has a right to to conduct the examin¬ 
ation in this fashion. 

MR. ZELENKO: I'm sorry. 

THE COURT: He didn's ask you whether you 
remembered whether he read it with you. He asked the 
witness, "Did you read it over with Mr. Zelenko." 

That is a simple question and I think he could 
answer that. Put the question to him. 

in the last few days before this case came up 
did you read what you said at that time in December of 
1972, with Mr. Zelenko in his office? That is the ques¬ 
tion. Put it to him. 

THE WITNESS: Yes. Water on the floor. 

THE COURT: Wait a minute. 

Would you come up to my chambers some time and 
I will explain to you what an interpreter is supposed to 
do. You are not a lawyer. You are just like an echo 
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of what happens. You don't explain anything to him. 

He just answers the question. 

If he gives you an answer you tell the reporter 
what it is and the jury. You don't explain anything or 
help anybody or hinder anybody or anything like that. 

The lawyers ask the questions and you put the questions 
to him if he doesn't understand it. 

THE INTERPRETER: No, I just repeat. He 
thought it is today or something, I don't know. 

Q Mr. Koa, how long were you standing there 

dishing out the salad? 

A Seven or eight minutes. 

Q Seven or eight minutes? 

A Yes. 

Q Ten minutes? 

A Yes. 

Q Who was in the messroom while you were dishing 

out the salad? 

A Chief cook, steward. Another messman. 

Another deck department. 

Q A deck department man? 

A Yes. 

Q Anybody else? 

A Four people. 
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Q 

at the same 
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Q 
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Q 

counter? 
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Q 

at 

A 
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What were they doing? 

Somebody — 

What was the chief steward and the chief cook 

Sit down, drink coffee. 

They were sitting down at a table? 

Yes. 

What was the messman doing? 

He was working the table. 

What was the deckman doing? 

He talking sitting down too. He finished work. 
Were the chief cook and the steward sitting down 
table? 

Yes. 

What table were they sitting at? 

First table, galley. Galley first table. 

Is that the table that is closest to your salad 

No. Salad different able. 

I know. Is the table that they were sitting 

Yes, you got. 

Is that the closest table to the salad counter? 
Yes, you got, sit down. Only sit down, coffee. 
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2 

Q 

I show you Plaintiff's Exhibit 1. 



3 

A 

Yes * This is the galley first table. 


t.. 

4 

Q 

This is the first table, with the tablecloth 



5 

on it; 

right? 



6 

A 

Yes, this tablecloth. 



7 

Q 

Is that the table where they were sitting? 



8 

A 

I don't know pictures, you know. 



9 


Does that look like the first table, to you? 



10 

A 

Yes, first table they sit down here. The 



11 

first chief. 



12 

Q 

The first chief was sitting by the first table 



13 

with the chief steward and they wore talking with each 



14 

other? 




15 

A 

Yes. 



16 

Q 

And you were standing right here, right at the 



17 

salad counter? 



18 

A 

! 

Yes. 



19 


MR. CARR: This is the table that has the 



20 i 

checkered cloth on it. 



21 

0 

While you were standing there what did the chief 



22 

steward 

say to you? 


- 

23 

A 

He no say nothing. 



24 

Q 

Are you sure? 



25 ' 

1 

A 

Yes. 



1 

1 
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Did he tell you to sit down? 


No, nobody told 


I work, I finish in ten 


more minutes, fifteen minutes, somebody come to eat. 

Nobody told me. 

Q You were in a hurry to yet finished? You were 

trying to get finished? 

A No, because too many people, too many works, so 


couldn't talk 


Not fast. 


Not fast? 


No, can't fast. The ship roll. 

Tell me what the ship was doing while you were 


standing there? 


Ihe ship was rolling. It was bad weather. 

Did you have to hold on to anything? 

Yes, hold. 

Hold on to what? 

Hold leg of the table. 

Hold the table leg? 

Yes. 

How far was the ship rolling? Can you tell me? 
MK. ZELENKO: If your Honor please, I can't -- 


I can't tell you measurements 


Just very bad 


the ship was rolling. 
Q Had rolls? 
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A Yes, very bad rolls. I fall clown. Somebody 

take me and pants wet and everything. 

Q When the ship rolled did it knock you off 
balance? 

A My pants? 

Q Not your pants. When the ship rolled did it 

knock you to the deck? 

A No, the ship roll, I fall down this way. 

Q When the ship rolled you fell down this way? 

A Yes, this way (indicating). 

MR. ZELENKO: May we indicate on the record 
what the witness has just indicated? 

MR. CARR: Going down into a kneeling position. 

THE WITNESS: Yes, all the way. All the way 
Spray. 

When the ship rolled you slid to the pantry? 

Yes, go pantry. 

Did you see the purser? 

Yes, I go purser right away. 

Did the purser fill out a report for you? 

MR. ZELENKO: If your Honor please, now if we 
are going into anything other than this liability, I would 
like to indicate that I would like to know, I think the door 
is being opened on what happened after that. 


go pantry 
Q 
A 
Q 
A 
Q 
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THE COURT: I couldn't care less what you think 
about it. I am not restricting any evidence in this 
case. We are not going to try the damages, but there 
is no reason the jury shouldn't know what happened. 
Absolutely none. It's not t Wo ir function at this time 
to pass on any damages. Their only function at this 

time is to determine whether or not the ship is respons¬ 
ible. But I don't see this has anything to do with that 
even, the question of damages, at this point. 

Q Did the purser fill out a report in connection 
with your accident? 

A The purser get me ointment to put on. 

THE COURT: Strike that out and we will ask you 
the question that was put by the lawyer. 

(Question read.) 

THE COURT: Yes? 

THE WITNESS: Ye3. Captain letter. 

THE COURT: Please, yes or no. 

THE WITNESS: Yes. 

THE COURT: All right. 

Next question. 

Q Did the purser ask you how you got hurt? 

A Yes, he asked me. I say I can't walk, too much 

blood, bleeding skin. 
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The question is, is this your signature; never 

mind what it is. 

Q Is this the report about your accident? 

MR. ZELENKO: I object to that, your Honor. 

THE COURT: Sustained. 

Is his signature supposed to be on there? 

MR. CARR: Supposed to be. 

THE COURT: I asked a question which he never 

answered. Show him the paper. The question is, is 

that your signature on there? 

Q Is that your signature, Ah Lou Koa? 

A No, I can't see this. Too Small. Purser not 

got give me paper to sign. 

MR. ZELENKO: May I see that? 

(Handing.) 

MR. ZELENKO: I would like to point something out 
I was served with a copy of a paper without a signature, as 
part of discovery. 

THE COURT: Why do you do that, Mr. Zelenko? 

That is part of your case. He is putting in his part of 
the case. 

THE WITNESS: The witness said he couldn't see 
it. 

THE COURT: What about it? What's the next 

SOUTHERN OISTRICT COURT REPORTERS. U S. COURTHOUSE 
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Q Can you make out your signature here, Ah Lou 

Koa? 

'in. ZELENKO: I object to that, your Honor. 

THE COURT: Overruled. 

A No, I don't know ^his paper. 

Q I am asking if this is the signature that you 

put on this paper for the purser? 

A I don't know. Maybe you know, maybe some¬ 

thing — 

MR. ZELENSKO: If your Honor please, I object on 
another basis. I don't suppose that purports to be the 
original. That may be a copy of something. 

THE COURT: I don't know the first thing about 

it, and I will rule on any objections you make. If you 
make an objection I will rule on it. 

MR. ZELENKO: I object to that unless it purports 
to be an original. 

THE COURT: I don't know. 

Is it offered as an original? 

MR. CARR: It is offered as a carbon copy of an 

original, your Honor. 

MR. ZELENKO: I object. 

THE COURT: Establish a foundation for it. 
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Who has the original? 

MR. CARR: I have made a diligent for tne 
original, your Honor, and I can't find it. 

THE COURT: Then the only thing you have in your 
file is this carbon copy. 

MR. CARR: This is the only thing I have in my 

file. 


THE COURT: I will allow it. There is 

provision for such acceptance. However, the jury, 

in determining this particular portion of the case, will 
keep that fact in mind, that the original has not been 
produced and it has not been found. The question is, 

is that a carbon copy or is that a copy of your signature? 
Did you sign a paper like that? 

Q Mr. Koa, did you sign a paper like this for the 



purser? 


A No, I no. I don't know what this is. 

r 

MR. ZELENKO: If your Honor please, I object to 
the question, "Did you sign a paper like that." That is 
my objection. I do not think it is proper in form. 

THE COURT: I understand. But no matter how 
much we get around to semantics in this thing, the question 
is, did you give the purser a statement and sign it. 


THE WITNESS: Take maybe something, I don't know. 
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What you use for this paper please? 

THE COURT: Never mind reading that. The 
question is only whether you signed that. Do you remember 
signing that kind of a paper? 

THE WITNESS: No. Maybe declaration something 

paper. 

THE COURT: I don't know what happened. You were 
there, I wasn't there. You know whether you signed a paper 
or not. 

THE WITNESS: I don't know this paper. 

THE COURT: He says he doesn't know the paper. 

THE WITNESS: I signed some paper for the person, 
but I don't know which kind of paper. 

(Defendant's Exhibit A was marked for 
identification.) 

Q When the ship got back to New York did you sign 
a statement about your accident? 

A No, for what -- 

MR. ZELENKO: Just a moment, please. 

I object to the form of that question. I have 
no objection if he is shown a paper and asked if his 
signature is on it. But I object to the form of the 
question. 

THE COURT: Overruled. 
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2 

Q 

Did you sign a statement about your accident 

3 

when the ship got back to New York? 

4 

A 

Yes, insurance company. He told me, he say 

5 

sign. 


6 

Q 

Do you see that man here? 

7 

A 

I don't know. I forgot. Three years. 

8 

Q 

Do you recognize this man? 

9 

A 

| 

I forgot. 

10 

i 

Q 

You forgot? 

11 

A 

Yes. 

12 


MR. CARR: I am indicating Mr. Anduiza, your 

13 

Honor. 


14 

Q 

Mr. Koa, is that your signature? 

15 

A 

Yes. This I sign. 

16 

0 

Is this the statement that you gave to the 

17 

insurance man, as you call him? 

18 


MR. 2ELENKO: If your Honor please, I object to 

19 

that question, unless there is proof that the witness knew 

20 

it was 

the statement. 

2 * 


I object to the question. 

22 


THE COURT: Mr. Zelenko, the objection is over- 

23 

ruled. 


24 

Q 

Is this the piece of paper that you signed for 

25 

the insurance man? 
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A He told me -- 

THE COURT: Wait a minute. 

Mr. Carr, I sustained the objection because he 
is referring to a piece of paper and not a statement. 

Go ahead. 

Q Is this the statement that you signed for the 
man on the ship? 

MR. ZELENKO: I object to the word "statement", 

Judge. 

THE COURT: Your objection is noted and it is 
overruled. Nothing in that paper is binding on this 

plaintiff unless it is made known that he understood what 
he was signing, whether you call it a statement, a paper 
or whatever it is. So the objection is overruled. 

Q Is this the one that you signed when the ship 

got back to New York? 

A Yes. He told me to sign, I don't know. 

MR. CARR: I would like to offer it in evidence, 

your Honor. 

MR.ZELENKO: May I question on the voir dire on 

this? 

THE COURT: Go ahead. 


lOUTMEAN OllTAICT COUNT A £ PONT E Al, U.S. COUATMOUSE 







77a 


eis Koa-cross 

VOIR DIRE EXAMINATION 
BY MR. ZELENKO: 


Q Mr. Koa, when you signed your name to this paper 
was y our brother on the ship with you at that time? 

A My brother told me, he say -- 

Q Was your brother there? 

A Yes. 

0 Is he in court now? 

A Yes. 

Q Did he sign it also? 

A Yes, he — 

U Did he sign it also? 

A Yes, insurance man told him. 

U Did you read it over before you signed it? 

A No, I can't read. He can't read too. 

Q Did you read it over before you signed it? 

A Yes. Say what he told me -- 

Q Did you read it over? 


A 

Q 


sign? 


No 

What did the man tell you when he told you to 


A He say you sign, give me $8 a day, you know, 
claim. lie told me sign, claim, pay me $8 a day, go 
doctor, go hospital. 

IOUTHl»N DIITRICT COURT MPORTFRI II S rniilTunm, 
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THE COURT: Now we are getting into very chary 

grounds here. I don't care who started this, but if it 
keeps going I know where it's going to end. 

Q Does your brother read English? 

A Yes, he got — 

Q Does he read English? 

A No, just a little talk. 

0 What does he do? 

A He is a Chinese restaurant cook. 

Q Did this man who asked you to sign the paper tell 
you anything else? Did he tell you what would happen 
if you didn't sign the paper? 

A He say me talk the same thing. I say what you 

do, put it down. 

Q Did he leave a copy of this paper with you or did 
he take it away? 

A No, he take away. I can't read. I sign, he 
take it. 

Q But you didn't read it over? 

A No, I can't read. 

Did You tell him, did you tell this man that the 
deck was dry or did you tell him it was wet? 

A I told him wet, fall down, ship roll. 

Q Did you tell this man that you could not read 
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2 

Lnylish too well? Did you tell him that? 


3 

A Yes, I told him. He ask me, what you put it 


4 

down. I say the ship roll, fall over, too much water. 


5 

fall on my feet, I fall down. 


6 

MR. ZELENKO: If your Honor please, I object to 


7 

the introduction in evidence of this paper on the ground 


8 

that it is obviously at least from the testimony of this 


9 

witness, that his name appears on there but he didn't 


10 

know what he was signing. 


11 

THE COURT: Mark it for identification at this 


12 

time. If a proper foundation is laid I will rule on it 


13 

at that time. 


14 

MR. ZELENKO: Thank you, Judge. 


15 

(Defendant's Exhibit B was marked for 


16 

identification. ) 

• 

xx 17 

BY MR. CARR: 


18 

Q Where did this man talk to you? 


19 

A He asked me same like you now. 


20 

0 Same questions that I am asking you? 


21 

A Yes; What you do, what day you hurt, you know, 

.. **'“ 


22 i 

fall down. 


23 

Q All the details about your accident? 


24 

A Yes. Same like this asking me. All same 


25 

like today. 
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0 Did you tell him? 

A Yes. He asked me same like you. 

Q When he asked you a question did you give him 
the answer, just like you are giving the answer to me? 

MR. ZELENKO: That is objected to, Judge, the 
last part, "just like you give the answer to me". 

THE COURT: He means in the same fashion, not 
content of the answer. But sustained as to form' 

Q The man asked you about your accident? 

A He say you sign — 

Q Wait a minute. 

MR. ZELENKO: I submit he be permitted to 

answer. 

THE COURT: He is not answering the question 

he was asked. 

Q Did this man ask you about your accident, 

Mr. Koa? 

A He asking me, he say sign. He say this paper 
for insurance. He say you go hospital, doctor. 

Q Did he ask you how you got hurt? 

A Just I don't know how you got hurt, this kind of 
thing, you know. Just what you do, what you fall down. 

U Did he write on the paper as you were talking to 

him? 

SOUTHERN DISTRICT COURT REPORTERS U S. COURTHOUSE 
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paper? 


I just talking. 

While you were talkiny did he write down on the 


you? 


question. 


the bench? 


Yes. 


And after he finished did he read it over to 


I don't know what you say. 

THE COURT: Let the interpreter ask him that 


(Pause.) 


Yes. 

MR. ZELENKO: Just a minute, please. 

THE COURT: We have an added starter here. 

(Pause.) 

MR. ZELENKO: If your Honor please, may I approacf 


THE COURT: Approach nothing, because I could 


hear her from here. She has no idea of what she is doing 
here whatsoever and I cannot just make it clear to either 


one of them 


The answer is stricken, whatever she said, and 
the reporter will read the question to the interpreter 
again, and the interpreter will put the question to the 
witness again. 
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(Question read.) 

A Yes. 

THE COURT: You ask him the question in your 
language from there. We will read the question to you 
and read wha-: the question is, to her. 

(Question read.) 

(Mrs. Hung interpreted the same question.) 

A He did not read it to me. He said I just put 


down what you have answered me. 

THE COURT: All right. That is the two 

answers we have now. 

This interpreter says that he said he cid read 


it. You said he said he told me what he put dou «. 

Go and ask the next question. 

MR. CARR: I don't know which answer to use, your 

Honor. 


THE COURT: I don't either. The jury will have 
to make up their mind what this witness is getting at. 

I don t know either. Put it to him once more and we will 
see what he -omes up with the third time. 


I will put it to him. Give me the statement. 
In front of you, the man asked you questions 
and wrote on this piece of paper; is that right? 

THE WITNESS: Yes, he asking me. 
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THE COURT: Did he read this to you? 

THE WITNESS: No, he no read it. He just told 

me siqn. 

THE COURT: Didn't you tell the interpreter a 
minute ago that he read it to you and you signed it? 

THE WITNESS: Yes. He just told me sign. 

Q Didn't you tell this young lady here a minute 
ago that after he read it to you, you then signed it? 

THE WITNESS: No tell her, no. 

THE COURT: You didn't tell her, all right. 

He says it wasn't read to him and he then signed it. 

The man offering the statement to him told him 
what was in it, as I understood the other interpreter. 

Q This man told you what was on the paper? 

A No, he no told me. 

Q He didn't tell you what was on the paper? 

A No tell. Just was asking me. 

THE COURT: Now we have a fourth version. He 
didn't tell him at all. 

Q Where did you talk to this man? 

A No, just asking me. 

Q Where on the ship? Was it on the ship? 

A Yes. 

0 Defore you got on the ship? 
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2 

A 

March 15. 


3 

Q 

March 15, you remember that. Was that the 


4 

day the ship came back? 


5 

A 

Payoff day. 


6 

Q 

Did you sit down and talk to this man? 


7 

A 

No. He ask me, he come to my room on the ship. 


8 

Q 

So he went to your room? 


9 

A 

Yes, ship room. Bedroom. 


10 

Q 

Your bedroom on the ship? 


11 

A 

Yes. 


12 

Q 

Who was there in the bedroom? 


13 

A 

Nobody. 


14 

Q 

Just you? 


15 

A 

It's a small room. I got three people. 


16 

M Y brother, I call on the phone, he com? for me. 


17 

Q 

So in the room there was you, your brother and 


18 

the other 

man? 


19 

A 

Yes. 


20 

Q 

Did the other man take out a piece of paper? 


21 


MR. ZELENKO: If your Honor please, we have 


22 

been over 

this. 

12 

23 


THE COURT: I think we have. 


24 


MR. CARR: We have, your Honor, I submit, four 


25 

different 
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THE COURT: All right. If you keep going you 
may get a fifth one, I don't know. 

Do you want to try for six? I don't get it. 

MR. CARR: I am trying to lay a foundation, 

your Honor. 

THE COURT: You have a very simple way of doing 
it. That is what he said. He didn't read it; it wasn't 
read to him, and nothing was explained to him. Now, of 
course, when your man takes the stand he can tell what he 
thinks what happened, what he swears to. And the jury 

will make a choice between them. 

MR. CARR: I would like to lay the foundation 

with this witness if I can. Maybe it's impossible. 

THE COURT: You can'c. He claims he simply 
signed it and doesn't know what was in the statement, of 

his own knowledge. 

Q Did your brother sign it too? 

A Yes, he told me, my brother is talk, he say I 

am no ship working, I come to New York. My brother call 
me on the phone, he say no trouble, you sign too. 

q Your brother said he was not a ship's worker? 

A No, he works In New York City. 

Q Did he tell the man that? 

A Yes. He say your brother he sign, no trouble. 
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N I N G 


NING LOU KOA DIRECT 


k O G KOA, called as a witness by the 


plaintiff, being first duly sworn, testified as 
follows s 

DIRECT EXAMINATION 
BY MR. ZELENKO: 

Q Mr. Koa, I want you to talk up and I am going to 
try to ask you questions in English and I want you to try 
and answer in English. 

Are you the brother of Ah Lou Koa? 

A Yes. 

G What is your job, what work do you do? 

A My job, Chinese restaurant. 

G What do you do there? 

A Cook. 

Q Do you remember a day in about three years ago 

♦ 

when your brother came in with the ship and you went up to 


meet him? 


Yes. 


Did you meet with your brother that day? 


Yes. 


G I show you this paper and ask you whether this 

is your name, your signature? That is Defendant's 
Exhibit B for identification. 

A Yes, that is my name. 
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2 

Q 

Did you read it before you signed it? 


3 

A 

No read. 


4 

Q 

Do you see the man here who wrote the paper out? 


5 

Is he in 

court? 


6 


MR. CARR: Your Honor, without the interpreter. 


7 

please. 



8 


THE COURT: Yes. 

. 

9 

A 

No, I don't remember. 


10 

1 

THE COURT: Don't volunteer anything because 


11 

we are still trying to find out if the witness understands. 


12 

Q 

The man who wrote the paper, did he read it to 

i 

13 

you and your brother before you signed your name? 


14 

A 

My brother and I together in my brother's room. 


15 

Just the 

man come in. My brother signed first, I second. 


16 

Q 

Did you read it over? 

. 

17 

A 

No. 


18 

Q 

Did your brother read it? 


19 

A 

No, nothing. 


20 


MR. ZELENKO: That's all. 


21 

BY THE COURT: 


22 

Q 

Did the man read it to your brother and you? 


23 

A 

No, no read it. He said no make no trouble. 




* ★ ★ 


24 


- 

• 

25 
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NING LOU KOA CROSS 

N. L. Koa—cross 


CROSS EXAMINATION 
BY MR. CARR: 

Q Mr. Anduiza, would you stand up? 

Is this the man who took the statement? Do you 
remember the man who took the statement and wrote it down? 

A No, I don't. 

Q Look at this man here. 

A He talk to my brother, not talk to me. 

Q ihis man here talked to your brother? 

A Yes. 

Q And after he finished talking to your brother 

did he ask your brother to sign it? 

A He said just you sign, just for insurance 
company, I don't know. 

Q And did your brother sign it? 

A Yes, my brother signed. 


signed it? 


Did your brother ask you about it before he 


>, my brotner signed maybe just the man he say. 


you sign too, because your brother on the ship fall down, 


you know. 


Mt. Koa, you are a citizen too, aren't you? 


Yes. 


You just became a citizen? 
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A Yes. 

Q How long ago? 

A Last week. 

Q Last week? 

A Yes. 

Q How long have you been in the States? 

A Seven years. 

Q Have you gone to school at all over here? 

A Every day working, you know. 

Q No school? 

A No time. 

Q Did you have to study at all before you became 
a citizen? 

A What? 

Q Before you became an American citizen did you 

have to study about the Constitution? 

A Yes. 

Q About the Presidents? 

A Yes. 

Q Where did you study? 

THE COURT: He needs help. 

Q Do you have to read any books? 

MR. ZELENKO: Just a minute. The Judge said 
he needs help. 
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2 


MR. CARR: That is what I am trying to do. 

3 


THE COURT: He turned to the interpreter. 

4 


the interpreter what is on your mind in 

5 

answer 

to that question. 

6 


(Pause.) 

7 

A 

Yes, I read some of this institution, what the 

8 

lawyer 

gave me all the sheets to read. 

9 


IHE COURT: You mean the man who was helping 

10 

him get 

the citizenship papers. 

11 

Q 

Who helped you get your papers? 

12 


MR. ZELENKO: Your Honor, I object to that question 

13 


THE COURT: I didn't see any materiality to that. 

14 


Sustained. 

15 


MR. CARR: Mrs. Lin, did you use the word 

16 

texts? 


17 


THE INTERPRETER: No, I didn't. 

18 

Q 

What did you read? 

19 


MR. ZELENKO: I object. 

20 


THE COURT: Sustained. I don't quite see the 

21 

materiality in that. 

22 

Q 

Do you read English? 

23 

A 

A little bit. * 

24 

Q 

You read a little bit? 

25 

A 

Yes. 
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C Does your brother read a little bit? 

A You ask him, you know. I don't know. 

Q You don't know? 

A Yes. 

Q Do you know if your brother reads English? 

A A little bit. He can't read. 

Q You read better than your brother? 

A No, just same, you know, address. 

Q This man did not read the statement over to you 
in the cabin? 

MR. ZELENKO: If your Honor please, we have been 
over that already, too. 


THE COURT: Overruled. 

Q Mr. Koa, this man here, did he read this state¬ 

ment line by line out loud? 

A No, I don't understand. 

Q You don't understand? 

A No. 

THE COURT: Put the question through the inter¬ 
preter. 

(Pause.) 

A No, no read. I tell you already, no read it. 
He asked me just two questions. 

MR. CARR: I have nothing further of this 
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witness . 

MR. ZELENKO: That's all. 

THE COURT: I would like to ask him a question, 

please. 


Let me see the paper. 

BY THE COURT: 

Q Indicating Defendant's Exhibit B. 

Did you sign your name first or did your brother 
sign before you? 

A My brother — I don't remember. Maybe my 
brother first. 

Q You remember now you think that your brother 
signed first? 

A Yes. 

Q Then the man said you sign over here? 

A Second, yes. 

Q And you signed on the other side. Before that, 

before you signed your name, how long had you been there? 

A This paper? 

<j Before you signed your name how long were you in 

the room? 

A Maybe one hour, I think. 

Q One hour? 

A Yes, on the ship. 
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2 

Q 

Ihe man that gave you the paper, did you hear 


3 

him talk 

to your brother? 

• 

4 

A 

I don't know what talked. He just ask my 


5 

brother, 

how you*fall down. 


6 

Q 

Did your brother tell him how he fell down? 

i 

7 

A 

My brother talked to this man? 


8 

Q 

Did he tell this man how he fell down? 

1 

I 

9 

A 

My brother tell everybody. 


10 

Q 

That is great, but did he tell this man how he 


11 

fell down? 


12 

A 

Bring salad bowl. 


13 

Q 

Were you in the room listening with your ear 


14 

while your brother told the man what happened, how he fell 


15 

down? 

T e ll the man in his own language? 


16 


(Pause.) 


17 

A 

Yes. 


18 

Q 

Did he ask him if there was any water on the 


19 

deck? 



20 

A 

Yes. 


21 

U 

What did your brother say? 


22 

A 

My brother say a little wet. 


23 

Q 

A little wet? 


24 

A 

Yes. 


25 

Q 

Did he say anything else about how he fell? 
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He say that the ship roll. 
Rolling? 


Yes. 


paper? 


After he talked to him did he write on the 


That I don't remember. 

This man here, did he write on this paper after 


he talked to your brother? 

A I think just ask him. I don't remember. 

2 This paper wasn't blank when you got it, was it? 

Was there writing on there when you signed it? 

A (No response.) 

Q Was there any writing on this paper when you 

signed your name or was it a blank piece of paper? 

A I don't remember. Two years ago. 

^ * want to make sure that you're understanding 

what you are saying and I want the interpreter to ask him. 

(Pause.) 

A That was written on that. 

J It was written the way it was here and then you 

signed your name, is that the way it happened? 

A Yes. 

TH5 COURT: All right. 
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1 

| 

2 

RECROSS EXAMINATION 


M 3 

BY MR. CARR: 



Q Mr. Koa, what does this read here, this sentence? 


fi3| 5 

A I can't. 

j 

jjl&j 6 

0 You can't read that. 

I 

•*'Jf 7 

Do you know this word here, the first word? 


*Ki 8 

A I no read English. I can't say the name, you 

, 

Bg 9 

1 

know. 


&-’ -. 10 

0 You do read English? 


■if n 

A Because I don't know. 


s’, 12 

MR. ZELENKO: He didn't say that, Mr. Carr. 

t 

jdjf 13 

He said he signed his name. 


14 

Q You do read a little English, do you? 


111 15 

A Just my name, address, some menu. This I know. 


£5$ 16 

This I don't know, yo'> know. I take some paper, he say 

• 

mm 17 

sign name. 


18 

Q Do you go around and sign papers that you don't 


fiH ^ 

know what is on it? 


IS 20 

MR. ZELENKO: I object to that. It's argument¬ 


j3| 21 

ative . 


£’22 

THE COURT: Yes, sustained. 


(Kj 23 

MR. CARR: I have nothing further. 


[ft; 24 

MR. ZELENKO: That's all. 


■ 

* * * (Witness excused.) 


1 
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MR. ZELENKO: I have nothing further. 


your 


Honor. 


please 


the COURT: is that the plaintiffs easel 
MR. ZELENKO: Yes. 

THE COURT: Will the lawyers step up a minute. 


* * * (At the side bar.) 

MR. CARR: i ma ke my motion, your Honor. 

I would like to dismiss the complaint on the 
negligence count because there was no proof here in the 
record at all that anybody else on the ship had any knowl¬ 
edge of the water that Koa claims was present on the deck 
before his accident. 

THE COURT: Unless you withdraw it I am going 
to grant the motion because I don't find the evidence for 
the jury to go on. The pure speculation on their part 
at this point on the question of whether or not there was 
notice and whether or not there was sufficient time after 
the notice was given to cure the condition. „e claims 
the messman was there, but that he didn't tell the messman 
because tile messman was doing something else. Even if we 
assume for a minute that the water was there, he hasn't 
brought notice home to anybody, surely not constructive 


He claims 


Even if we 


notice 


He hasn’t brought actual notice to anybody. 
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T t seems to me that further than that, that 
there was no opportunity to cure this condition. 

The accident happened almost immediately there- 
after. Would the required mopping up, he didn't ask the 
man to mop it up or do anything to it. So on the ques- 
tion of notice, I don't think the negligence aspect of 
this case should go to the jury, c.id if you don't withdraw 
it I am going to grand the motion. 


MR. ZELENKO: I would respectfully state to 
your Honor that I feel the fact that the plaintiff testi¬ 
fied that whenever the men came in prior to the day of 
the accident and prior to that time water would splash on 
the deck, I submit there is constructive notice. 

THE COURT: We are talking about the day in 

question. 

Where do you show me that there was sufficient 
time for this defendant to do anything about it, on the 
day of this accident, assuming that there is sufficient 
notice that condition existed from time to time? 

MR. ZELENKO: The steward was there in the 
place and I would say that would be enough notice to him. 

THE COURT: Assuming there is, how much time do 
you give him to clean it up? The jury would have to 

V 

speculate a hundred per cent on that, because he hasn't 
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helped therr 
this. 


There is nothing in the case that helps 


MR. ZELENKO: I will leave it to your Honor, 

then. 


THE COURT: The feeling I have in the matter is 
that essentially the fact situation is the same one that 
is a predicate for both of them, and in this aspect of it, 
the blameworthy part of it, you haven't satisfied the 
burden required, namely that there be sufficient time for 
the ship to do something about it. Even if I accept 
your statement that there was constrictive notice. 

So I am going to grant that motion. 

I will assume there is also a motion on the 
unseaworthiness, which I deny with an exception to the 
defendant. 

MR. ZELENKO: Than* you, your Honor. 

(End of side bar conference.) 

THE COURT: These matters that we have just 
discussed up here at the side bar concern matters of law. 
They don't concern the jury, and that is why they are not 
said in your presence. 

At this point, this is the plaintiff's case, and 
if you recall in the beginning I said there are two roads 
to go to Albany, and you go by either the Taconic State 
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AH LOU KOA 

VS. 

AMERICAN EXPORT ISBRANDTSEN 
LINES. 


118 


71 Civ. 3606 


New York, February 6, 1974; 
10.00 o'clock a.m. 


(Trial resumed.) 

(In the courtroom - in the presence of 
the jury.) 

MR. CARR; I would like to call Mr. Anduiza to 

the stand. 

JOHN ANDUIZA, called as a witness by the 

defendant, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 
BY MR. CARR: 

Q Mr. Anduiza, by whom are you employed? 

A By Haight, Gardner, Poor & Havens. 

Q Is that the firm I am connected with? 

A Yes, sir. 

<J What is your capacity with Haight, Gardner, Poor & 
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Havens at the present time? 

A I am an associate. 

Q Does that mean that you are a lawyer? 

A Yes, sir. 

Q In 1971 by whom were you employed? 

A By Haight, Gardner, Poor & Havens. 

Q What was your capacity at that time? 

A I was an investigator. 

U As an investigator for Haight, Gardner, P or & 

Havens did you have any duties with respect to meeting of 
certain vessels that would come into this port? 

A Yes, sir. 

V 

U Could you describe for us what your duties were? 

A The investigator would board the ship with an 

attorney who would go through the medical log and give us 
a list of men to see that had either accident or illness 
on the ship. And then we proceed to locate that man on 
the ship and interview them, take statements, whatever. 

Q In March of 1971 were you assigned to perform 

these duties aboard the SS Export Champion? 

A Yes, sir. 

Q Do you remember where it was that you went down 
to meet the Export Champion when they came in? 

A I don't remember that. 
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Was it in the Port of New York somewhere? 

Oh, yes. 

In connection with your duties were you assigned 
to interview Mr. Koa? 

A Yes, sir. 

Q Will you tell us what you did in connection wi*"h 
interviewing Mr. Koa? 

THE COURT: We know that there are two Koas. 
Would you specify which one you are talking about? 

MR. CARR: I am sorry, sir. 

The plaintiff in this case, the crew member 
aboard the ship, Mr. Ah Lou Koa. 

A I recall going to Mr. Koa's room. I located 

him in his room. His brother was there with him. And 
I asked him about the accident and took the statement. 

Q About how long did your interview take? 

A I couldn't say. Approximately 15, half an 

hour; I couldn't say. 

d 15 minutes to half an hour. 

Did Mr. Koa have any difficulty with the English 

language? 

A Yes. 

0 After you spoke to Mr. Koa about his accident 

did you then prepare a statement? 
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I did. 


Q Did this statement contain the details of the 
zccident that you obtained from Mr. Koa? 

A They did, sir. 

C fou reduced that statement to one written page; 

is that correct? 

A That's correct. 

Q I show you Defendant's Exhibit B for identifica¬ 

tion and ask if this statement is in your handwriting? 

A It is. 

* 

Q Is that the statement that vou took from Mi, 

Koa at tae time of your interview in his cabin? 

A Yes. 

Q After you had written down the details of Mr. 

Koa's accident did you ask him to read it? 

A I did. 

Q Did he read it? 

A He read it. 


Aftier he read it did you ask him whether it was 


true or not? 


A I didn't even finish until after lie finished 

reading. I didn't finish until he read it because I 

was not sure whether he could read the statement or not. 
Q So what did you do at that point? 
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until the question is asked and then pause and then you 


answer. 


2r - Don't override Mr. Carr's voice. 

THE WITNESS: Okay. 

<Vhat did Mr. Ming Lou Xoa do with the statement, 


if anything? 


Mr. I<oa. 


He took the statement and started reading it. 
Did he read it aloud? 

Aloud. 

finished reading it, what happened? 
Then I asked Mr. Ning to sign it and him, and 


Did they both sign it? 

They both signed it. 

Did you offer them anything to sign it? 
nothing at all. 


.Made no offers? 


never. 


No promises? 


No, sir, 


MR. CARR: Your Honor, I would like to offer 


tnis into evidence. 


THE COURT: I will reserve it until Mr. Zelenko 
has an opportunity to cross-examine. 

iou are finished with tne witness, rioht? 
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2 


MR. CARR: Yes, sir — let me ask the witness 


3 

one other 

question. 


4 

Q 

Did you ask Mr. Koa about the condition of the 


5 

deck? 



6 

A 

Yes, sir. 


7 

Q 

Wnat did Mr. Koa tell you about tne condition of 


8 

the deck? 


, 

9 

A 

Tnat it was dry and clean. 


10 

1 

Q 

Did that fact go into the statement? 


11 

A 

It did. 


12 

Q 

Was there any mention by Mr. Koa of water in the 

• 

13 

massroom 

at the time of the accident? 


14 

A 

Wot at all. 


15 

Q 

Did you ask Mr. Koa who was present at the time 


16 

of the accident? 

. 

17 

A 

I did. 


18 

U 

What did he tell you? 


19 

A 

The chief cook. 


20 

Q 

Did you ask Mr. Koa what caused him to fall? 


21 

A 

I did. 


22 

Q 

VJhat did he tell you? 


23 

A 

The rolling of the ship. 


24 

Q 

Did lie offer any other reason for his fall? 


25 

A 

Wo other reason. ** * 
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MR. CARR: 
CROSS EXAMINATION 
BY MR. ZELEUKO: 


I have nothing further. 

* * * 
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Q 

were an 

A 

Q 

possible 
company; 
A 
Q 

American 

A 

Q 

A 

Q 

you? 

A 

0 

A 

Q 

A 

Q 

tlie ahip 


ilr. Anduiza, at the time in March of 1971 you 
investigator; is that right? 

Yes, sir. 

And it was part of your job to investigate any 
claims that some seaman might nave against the 
is that right? 

Yes, sir. 

You were working for the attorneys and the 
E::port bines at the same time, weren't you? 

Yes, sir. 

You say that you went on a ship with an attorney? 
Yes, sir. 

Who was the attorney that went on the ship with 

I think his name was Tom Lynch. 

Is he still in this office? 

No, he is not. 

Was he a member of that law firm? 

Yes, sir. 

Did you have to get spc ial permission to go on 
at tnat time? 
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A We always get aboard on the ships, Export Lines' 
ships. 

Q At the time that you went on you already knew 

that Mr. Koa had been injured, didn't you? 

a No, I did not, sir. 

0 You mean that you just went on the ship or it was 
part of your duties to go on the ship and get a hold of the 
medical log and — by the way, what is tne medical log? 

A The medical log is where the purser records all 
the accidents or illness that happens during the trip, during 
the cruise. 

Q So you got a hold of that medical log? 

A I did not, sir. 

Q Who got it? 

A The attorney. 

Q Did you see it? 

A Sure. 

Q And after you got a hold of it and you went down 
and you found Mr. Koa's name, right? 

THE COURT: Wait a minute. He didn't say he 

got a hold of it. He said the attorney got a hold of it, 
although he did see it. 

<.» When you saw it did you see Mr. Koa's name there? 

A I didn't see the medical log with Mr. Koa's name. 
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fir. Koa' s name was net in the medical locj? 

THE COURT: Mr. Zelenko, he didn't say that 
either. He said he didn't see the medical log and there¬ 
fore how can lie answer a question whether Koa' s name was 
in tno medical log. 

Q How did you get Mr. Koa's name to interview him? 

A The attorney looks over the medical log, records 
the names with the dates and whatever happened to the person, 
and we go and seek this seaman all over the ship and try 
to interview them where we find them. 

Q Did you see the medical log yourself? 

A As far as I recall, I did not see it. 

0 You got Mr. Koa's name? 

A Yes, sir. 

Q Was that before he was paid off or after? 

A I have no idea. Probably before he got paid 

off. 

>1 You say you went to his room? 

A Yes, sir. 

<J ’Wasn't one of the purposes of going to see Mr. 

Koa to protect the company against any possible future 
claim? 

A We consider that true. 

'J You consider that true? 
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A Yes. 

Q When you went to Mr. Koa's room did the lawyer 

go with you, or you went yourself? 

A No, I went by myself. 

Q At the time you got to his room you already knew, 
did you not, that he had suffered an injury by reason of a 
fall? 

A Yes, sir. 

d Jid you know also at that time that he had bee- 
taken off the ship at Yokohama and San Pedro for treatment? 

A I didn't know that, sir. 

Q When you got out there who was in his room? 

A His brother and Mr. Koa. 

Q You stated that you had some difficulty, 

language difficulty with Mr. Koa; is that right? 

A Yes, sir. 

Q What was the difficulty? 

A Well, I could see he had difficulty speaking with 

me in English. He had an accent, heavy accent. 

U Wasn't that true also of his brother? 

A Yes. 

Q That is the man that was here yesterday testify¬ 
ing? 

A Yes, sir. 

SOUTHERN DISTRICT COURT REPORTERS. u.S. COURTHOUSE 
EOLEY SQUARE. NEW YORK N Y CO 7.4SSO 



els 


Anduiza-cross 

0 Did you know that his brother was not a member 

of the crew at that time? 

A Yes. 

Q You knew that both of them had difficulty 

communicating with you in English? 
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A 

Q 

A 

Q 

A 

Q 


Yes, sir. 

Before you even asked about the accident? 

No. When we started talking about the accidentJ 
When you started to talk about it? 

Yes. 

You didn't get somebody on the ship who spoke 


Chinese to help you? 


A 

U 


I didn't know of anybody else on the ship. 
Did you try to find someone? 


A I didn't. 

Q All you wanted to do was get a statement? 

A His brother spoke Chinese. I don't see the 

point. 


Q 

A 

a 

A 

Q 

than these 


Which brother? 

Ning Lou Koa. 

Ah Lou Koa's brother spoke Chinese? 

Yes. 

Did you try to get someone on the ship other 
two men who could help them talk to you? 
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2 

A 

I didn't, sir. 

3 

Q 

Did Mr. Koa tell you that he was working with a 

4 

salad bowl at a table when this accident happened? 

5 

A 

I think he said he was walking with the salad. 

6 

0 

Did he say "walking" or "working"? 

7 

h 

That is what I understood, walking. 

8 

Q 

But you didn't know whether it could have been 

9 

working? 


10 

A 

Could have been working. 

11 

Q 

At the table? 

12 

A 

He didn't say anything about a table. He said 

13 

he was walking. 

14 

Q 

At the time that you were interviewing him when 

i 

15 

you started, didn't you know at that time that there were 

16 

two witnesses, at least two witnesses, to his accident; a 

17 

cook and 

the steward? 

18 

A 

Wo, sir. 

19 

Q 

When did you find that out for the first time? 

20 

A 

When I looked at the file, maybe a year ago. 

21 

Q 

Is that the first time you found out — 

22 

A 

About the witnesses, the other witnesses? 

23 

Yes, sir. 


24 

Q 

And you mean to say Mr. Koa did not tell you 

25 

that w' an 

he was in the room when the accident happened, 
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that the steward was there and the cook was there? 

A He told me the chief cook was there. 

Q Did he tell you also that the steward was there? 

A He did not, otherwise I would have put it in. 

Q All this time you were having difficulty talking 

with him? 


A I understood him, but I understand he has very 

mucn difficulty, with a heavy accent. 

Q Do you knov; whether he understood you? 

A He did understand me. 

U How do you know that? 

A Because we talked. I assume he understands, 

he gave me the information. 

Q You say you assume he understood you? 

A He gave me the information. 

0 Or was he merely trying to be obliging to you 
and tellng you certain things in order to get off the ship 
in a hurry? 

r 

THE COURT: Sustained. 

Mr. Zelenko, the last three or four questions 
you put to this witness call for the operation of somebody 
else's mind, and you know traditionally that is not 
allowed. 

Q Did you make your own written record of what 


V 
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took place on he ship at that time or is this paper that 
we are talking about the only record you have got? 

A That is the only record. 

0 You didn't make any other record of anything that 

took place on that ship? 

A No. The only thing I would make is an entry 

for my time for a convenient ship arrival. 

Q You say you gave this paper to Mr. Koa to read? 

A Yes, sir. 

Q At the time you gave it to him you knew he 
couldn't read it, didn't you? 

A I didn't know that. 

Q Did he try to read it? 

A I took it. He said he read it. 


aloud? 


Did you see him? Did you ask him to read it 


I asked him if he could read the statement and 


he said he could, so I gave it to him. I asked him to 


read it to me, seeing his difficulty with the language, 

I took the statement and helped him out line by line. 

Q You mean you read it? 

A We read it together. 

Q Qhen you say read it together, you mean he read 
it out loud to you? 
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2 

A He read it out loud like, ''Ah Lou Koa, I live 


3 

at suca-and-such an address," and if he stopped at a word 


4 

i 

I would read it to him and he would agree to it. 


5 

Q You would read it out loud? 


6 

A Yes, sir. 


7 

Q And tall him what he had said? 


8 

A Yes, sir. And then he agreed to that. 

• 

9 

Q He agreed to whatever you told him? 


10 

A No, sir. 


11 

Q bid you leave him a copy of the statement? 


12 

A I hade no way of leaving him a copy of the state¬ 

• 

13 

ment. 


14 

<1 Couldn't you write an extra statement and give 


15 

it to him at the time? 


16 

A He didn't ask for a copy and it's not the 

• 

17 

procedure that I use in giving him a copy. 


18 

0 When you say it's not the procedure that you use, 


19 

as somebody going down to investigate claims, you say that 


20 

is not your procedure, to give the person a copy of the 


21 

statement that you ask him to sign; is that correct? 


22 

A No, sir, unless he asks me, because he can 


23 

get it. 


24 

Q Unless he asked you? 


25 

A Yes, sir. 
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Did you ask lum if the deck was wet or dry? 

I asked him, the deck, how was the condition, 


anything on the deck. 


U You knew, didn't you, that if the deck was wet 
the company might be more responsible than otherwise, 


didn 1 t you? 


A I didn't ask such a thing. 

Q You were an experienced investigator when you 


went down? 


Yes, sir. 


And you have investigated a lot of these matters. 


haven't you? 


Yes. 


Q When you went down, you knew the difference 
between wet and dry decks and things like that, didn't you? 
A Yes, sir. 

Q Your purpose was to get something to protect the 
company, wasn't it? 

A No, sir. The purpose to protect — 

Q Was it to protect Mr. Koa? 


Q After you spoke to him you knew that he was 
suffering some injury, didn't you? 

A I beg your pardon? 
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Q When you were with him, after being with him 
for a while, you knew that this man was in pain or he was 
suffering from an injury, didn't you? 

A Wo, sir. 

Q Did you ask him whether or not he had been taken 
off the ship any place before it came back? 

A I don't recall if I did. 

Q Did you ask him whether he had been taken off 

the ship at Yokohama? 

A No, I don't recall if I did. 

Q Or in San Pedro? 

A I don't recall if I did. 

Q Did you ask him whether he had been given a 
certificate to go to Staten Island because of his injury? 

A I probably did. 

Q Did you ask him whether at the time you were 

talking to him he was in pain? 

A I don't recall if I did. 

Q You didn't bother to ask him that, did you? 

A • It's not bother. I don't recall whether I did 
or not. 

Q If you were interested in protecting him, as 

you say -- 

A I didn't say that, sir. 
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THE COURT: He didn't say that. 

MR. ZELENKO: Withdrawn. 

Q Weren't.you interested at the time in talking 
to the man whether he was in pain from any injury? 

A Mo, sir. That is not my job. 

Q You knew his name came from the medical log, 
didn't you? 

A Yes, sir. 

Q And you knew that if it was in the medical log 
the man had been injured, didn't you? 

A Could be illness, anything. Could be for a 

week. 

Q And you say that despite that, it wasn't your 
job to find out anything at all about his injuries or 
illness? 

A Of course it was. That is what I did. 

Find out about his injuries. 

Q Why didn't you put down on the paper? 

A Not — I'm sorry, your Honor, you want me to 
newer? 

THE COURT: He is asking you a why question 

which is very silly for a lawyer to do. If you want the 
answer, he will give it to you. 

MR. ZELENKO: I withdraw that. 
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You didn't put anything about his injuries 


down on the paper, did you? 


I don't recall if I even asked him about his 


injuries 


MR. CARR: Your Honor, I think the paper speaks 


for itself. 


THE COURT: It does, but he is entitled to cross- 


examine on it. 


Did you ask him to write out in his own handwrit¬ 


ing what happened on the ship? 


No, sir, 


0 After talking to him you knew that he couldn't 
write it out, didn't you? 

A No, sir. I never asked him if he could write. 
I asked him if he could read my statement. 

U Did you try him by saying, Mr. Koa, will you 
write out in your own handwriting, what happened? 

A No,sir. 

Q Did you ask his brother to do that? 

A No, sir. 


him? 


Do you say that his brother read this paper to 


Yes, sir. 


Did the brother read it aloud to you in English? 
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Out loud? 

Out loud. I had tc. also help him out with 
He even said words in Chinese. 


Q You had to help the brother out with words, didn't 

you? 

A Oh, sure. 

Q Didn't it become clear to you at the time that 
you were helping both men out, that perhaps you were not 
getting the facts down as they occurred? 

A No, sir. 

Q Weren't you interested at that time in taking 
down a fair statement of what happened? 

A My interest was to take exactly what the plain¬ 
tiff said at the time I took the statement. 

Q When you say plaintiff, a plaintiff is somebody 
in a courtroom? 

A I am ‘-.alking about the plaintiff new, sir. 

Q But at that time this man was on a ship, there 
was no lawsuit or anything? 

A He was not a plaintiff then, no sir. 

Q Didn't you tell Mr. Carr just now that whatever 

was told you, you reduced to one page in writing? 

A I tried to make it as short as possible. 
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2 

Q So you didn't put down exactly what was said. 


3 

did you? 


4 

A Yes, sir. It was a simple conversation we 


5 

had. 


6 

U You didn't put down the questions that you asked 


7 

him and the answers that he gave you did you? 


8 

A The questions and the answers are there. 


9 

Q ?ou say on this paper you nave got the questio - 


10 

and the answer? 


11 

A I asked him what his name was. "My name is 


12 

Ah Lou Koa." 


13 

Q Did you put down question, answer? 

V 

14 

A I never have. No, sir, I did not. 


15 

0 You just reduced it? 


16 

A I just wrote out the answers he gave me, sir. 


17 

Q What do you mean by the word "reduce"? 


18 

THE COURT: He didn't use the word reduce. 


19 

MR. ZELENKO: Mr. Carr used it. 


20 

THE COURT: He may have used it, but this 


21 

witness hasn't accepted it. He said he simply put down 


22 

wnat the man told him. You then asked him, he reduced 


23 

it, he said no. 


24 

I1R. ZELENKO: Mr. Carr asked him, so I just 


25 

used the word. 
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THE COURT: Let's get on with it. 

0 Did you hear the brother of Mr. Koa testify 
yesterday? 

A Yes, sir. 

Q Is that the gentlemen that you are telling us 

read this paper in English? 

A Yes, sir. 

Q But you say that he had difficulty with words? 

A Oh, course. With my writing and reading it. 

Q With your writing and reading him some words? 

A Sure. 

0 At that time didn't you consider it unfair to 
Mr. Koa that you were putting something in writing which 
neither he nor his brother fully understood by language? 

A No, sir. 

Q Did you make some appointment to meet him, let's 

say -- at that time did you know that he lives right here 
in New York City, after you finished? 

A When he gave me the statem 2 nt. I think he told 
me Essex Street or something. 

'J Then you knew he lived in New York City? 

A Yes. 

Q Did you make an appointment to meet him in his 
home, where somebody could translate for him in Chinese? 
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A llis brother was there. 

3 

U You told us you had difficulty with his brother? 

1 

4 

A I didn't have difficulty. He understood 

1 

t 

5 

everything, like Mr. Koa too. 


6 

0 /ou mean the brother understood everything just 


7 

as Mr. Koe. did? 


8 

A They both did. 


9 

Q The same way? 


10 

A I made sure of that. 


11 

Q The both of them had the same understanding of 


12 

English? 


13 

A I couldn't say that, sir. 


14 

Q You don't know? 


15 

A I don't know. 


16 

U All you know is, you had difficulty and they 


17 

had difficulty with a lot of the words; isn't that right? 


18 

A They had difficulty reading my statement, sir. 


17 19 

MR. ZELENKO: That's all. 


20 

I object at this time, your Honor -- 


21 

THE COURT: Nothing happened yet, Mr. Zelenko. 


22 

Nobody has offered anything or done anything. 


23 

MR. ZELENKO: I think Mr. Carr did offer it. 


24 

THE COURT: Wait a minute. I told Mr. Carr 


25 

that when we got through with the witness, which includes 
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2 

your cross-examination as well as direct as well as any 


3 

other questions that are asked of him, I would then rule 


4 

on the statement. We haven't concluded that yet. 

• 

5 

I have two questions I would like to ask him myself. 

* * * 


6 

REDIRECT EXAMINATION 


7 

BY MR. CARR: 


8 

Q Mr. Anduiza, I ask you to look at this document, 

• 

9 

Defendant’s Exhibit B for identification, and see whether 


10 

there is anything in there that would reflect whether or 


U 

not you asked Mr. Koa about his injuries? 


12 

A It says something about the parts where he fell 

• 

13 

on. 


14 

0 Does it say what part of his body were injured? 


15 

A It says he hit his right knee and left ankle 


16 

on the deck. 

• 

17 

q He specified those two particular parts of his 


18 

body? 


19 

A Those two, yes, sir. 


20 

MR. CARR: I renew my offer, your Honor. 


21 

THE COURT: I told you, I want to ask one or two 


22 

more questions and Mr. Zelenko has some, too. 


23 

RECROS5 EXAMINATION 


XX 24 

BY MR. ZELENKO: 


25 

(j Bo you know at the time he put his name on this 
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and the brother put his name on the paper whether he was 
under medication at the time? 

A No idea, sir. 

0 Did you determine from the medical log whether 

he had been given any medical? 

A I never looked at the medical log, sir. 

Q Did you find out whether or not he had been at 

any time? 

A No, sir. 

THE COURT: Is there a basis in fact you have 
for asking these questions or are you just asking them? 

MR. ZELENKO: I am just asking them generally. 

THE COURT: If you don't have any basis in fact 

for that, I would sustain an objection. It suggests to 

the jury a condition which is not provable by you, as I 
see it at this point, in answer to my question. Something 
like asking a witness when did you last beat your wife. 

Of course it assumes that the man did beat his wife. You 
are making an assumption in that question which you are not 
able to prove at this time, as I understand. 

MR. ZELENKO: Except this. We are able to prove 
by answers to interrogatories that he was sent for treat¬ 
ment. 

THE COURT: I couldn't care less. He could have 
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done that in San Pedro or Yokohama or four or five other 
places. We are talking about a time when he was in 

New York on a ship, perhaps weeks from Yokohama. 

Have you concluded? 

MR. CARR: Yes, sir. 

BY THE COURT: 

Q You seem to have a second language. What is it, 
Spanish? 

A Yes, sir. 

Q So that you yourself at some time faced diffi¬ 
culties with language when you were first starting to 
learn English? 

A Yes, sir. 

Q So this is not unusual to you, to speak with 
people who have difficulty with the language? 

A That's correct, sir. 

Q Something came up the other day of this question 

of what was in the statement, by the plaintiff, I believe, 
something about $8. I want to clear that up. I don't 
know whether the jury remembers that, but that has nothing 
to do with the claim before us here. That has something 

to do with what is called a maintenance and cure claim, 
which traditionally spells out to $8 a day. 

Can we agree on that? 
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MR. ZELENKO: Yes, your donor. 

THE COURT: If you remember the 53 that was 
spoken at that time, that $8 was not offered for the 
statemei.t. It's a discussion about what his rights are 
under something which doesn't concern us at this time. 

MR. CARR: May I ask a question on that, your 

Honor? 


THE COURT: You may. Mr. Zelenko can too, 
because I think that figure was said during the course of 
the testimony and it might confuse the jury. 

REDIRECT EXAMINATION 
BY MR. CARR: 

0 Mr. Anduiza, was money in any amount or any 
denomination mentioned by you or Mr. Koa during your 
interview? 

A No, sir. 

0 Was the word maintenance used? 

A Never. 

Q Was $8 a day used? 

A No, sir. 

THE COURT: I believe everyone is finished. 

Be careful getting down. 

(Witness excused.) 

MR. CARR: I renew my offer, your Honor. 
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MR. ZELENKO: At this time, your Honor, I would 
object to the introduction into evidence because on the 
witness own statement he said that both persons whose 
names appear had difficulty with the language with him. 

THE COURT: You can argue these points with the 
jury later on. I am going to receive the statement. 

But I tell you this, generally this is a law on the ques¬ 
tion of statements. Ordinarily, if you sign a paper the 
law assumes that you know what you are doing and you know 
what's in the statement and you are responsible for what 
is in there. However, there are conditions sometimes 
which you require you to make a further inquiry, did the 
man in fact read the statement; did the man if he read 
the statement, understand what it was; is he capable of 
understanding a statement of this kind; what are the 
interests of the people who are involved in taking the 
statement. 

There are many considerations here. But it is 
a question for you. You will finally determine whether 
this is in fact what the plaintiff told the witness or 
whether it isn't. That is a judgment for you to make. 

You will hear argument on both sides of this question later 
on and you will adopt whatever argument you feel has 
validity based on the facts as you find them. 
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(Defendant's Exhibit was received in 
evidence.) 

MR. CARR: May I read it to the jury, your 

Honor? 

THE COURT: You may. 

(Mr. Carr read to the jury from Defendant's 
Exhibit B in evidence.) 

MR. CARR: Your Honor, I would like to read a 
deposition at this time, if I may. 

May I use Mr. Anduiza as a witness? 

THE COURT: Yes. I will explain to the jury 
what phase this is. 

Sometimes witnesses are not available or for 
soem other reason a statement is taken of him under oath 
and the both lawyers are present; they both ask questions 
and it has the same force and effect as if the witness 
came into the courtroom and was sworn before you. 

What is happening now is that the lawyer's 
assistant is going to act as a witness and Mr. Carr is 
going to act as the one who is doing the questioning. 

The questioning is done by both lawyers, so at one time he 
will be questioning on behalf of the ship and on other 
portions of it Mr. Zelenko might want to bring to your 
attention, these questions will be asked on behalf of the 


MOUSE 
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MR. CARR: Yes, sir. 

THE COURT: All rioht. Then you are refer- 

rina to Plaintiff's Exhibit 2. 

MR. ZELENKO: It is the sane table. 

THE COURT: What I had orininally asked, Mr. 

Carr, is that the one you were using when you were examin- 
ino him at the time of the deposition? 

MR. ZELENKO: Yes. 

THE COURT: All rioht. 

MR. CARR: If I may show the jury where the X 
has been placed, at the front of this counter here, you 
see an X right on one of the door. 

(Pause.) 

MR. CARR: Continuino on pane 12, line 12: 

"0 What was he doing at this table? 

"A He was putting a salad bow, takino salad from 
the bowl and putting it into saucers, when he oive each man 
individual dishes. 

"0 Was he doino this when you first entered the 
messroom? 

"A No. 

"Q How long were you seated before he started doino 
that kind of work? 

"A I would *ay approximately ^ive minutes, I ouess. 
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because when I first not into the messroom he was in the 
pantry and he came out of the pantry and started with the 
salads. 


"Q How Iona was he workinn at that position before 
his accident? 

"A I auess just a very short time. 

"Q Durinq that time was anvthinn said by anyone 
in the room? 


"A Yes. 

"0 What was said? 

A The ship was rollina and the chitjf steward told 

him to sit down, to take it easy, and he neo.ected to do 

what the chief steward said" — 

MR. ZELENKO: Your Honor, at that point I moved 
to strike out the balance of the answer. 

THE COURT: And he neqlectcd to do it, what was 

stricken . 


The warnino I will allow. But the mental 

operation indicatinq neqlect on his oart, I will strike 
that part o* it. That is for the jury to determine, 
whether there was neqlect or not. 

MR. CARR: Paqe 14, line 5: 

"0 How far away were you sittino *rom the messman 
as he was standinq at the table there? 
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2 

"A 

I was quite aways. Mot quite aways. 

3 

"Q 

About how far? 

4 

"A 

I would say from — 

5 

"0 

Does that chair that vou are sittino on, is that 

6 

shown in 

this photocrraph? 

7 

"A 

No. 

8 

"Q 

Is the chair that you were sittina on shown in 

9 

this photooraph? 

10 

"A 

Yes. 

11 

"Q 

Are you referring to Defendant's Exhibit C. for 

12 

identification, marked at plaintiff's examination before 

13 

trial? 


14 

"A 

Yes. 

15 

"0 

What chair were you sittina on? 

16 

"A 

That first one right behind the container of 

17 

milk. 


18 

"Q 

That is the chair that is next to the entrance 

19 

door? 


20 

"A 

Yes. 

21 

"0 

Would you put an E riqht there on that chair so 

l 

22 

we know where it was you were sittina? 

23 

"A 

Yes. 

24 


"(Witness complies.)" 

25 


MR. CARR: And he complied on a photoaraph that 

j 

1 
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2 

has been narked Plaintiffs Exhibit 1 in evidence durinn 


3 

the trial, your Honor. 


4 

MR. ZELENKO: May I ju 6 t see it? 

; 

5 

(Paum .) 


6 

MR. ZELENKO: No objection. 


7 

(Pause.) 


8 

MR. CARR: Line 8 , pane 15: 


9 

0 Do you recall the exact words the steward used 


10 

when he was talkinq to the nessnan? 


11 

M A Yes. 


12 

"0 What words did he use? 


13 

"A The steward called hin by his name and told him 


14 

to sit down and take it easy because the ship was rollina. 


15 

"0 Did he use these words? 


16 

"A lie said it two, three tines. . 


17 

"0 Did Mr. Koa say anythino at all in response to 


18 

what the steward said? 


19 

"A I don't believe he did* 


20 

^ Did you hear this plainly fron where you were 


21 

sittinq? 


22 

"A Yes. 


23 

"0 After that, what happened? 


24 

A After that, he fell on his butt and slid into 


25 

the pantry. 
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"0 He slid across the deck into the pantry? 

"A Yes. 

"Q From where you were sittino were you able to 
observe the condition of the deck 7 
"A Yes. 

"Q What was the condition of the deck? 

"A The deck was dry. There wasn't water on the 
ground as far as I know because it was dry at that time. 

"Q Did you see any water anywhere on the deck in 
this messroom? 

"A No. 

"0 Could you describe the motion of the ship for us? 
Not being seamen, could you tell us? 

"A She was rolling like this," after that Mr. Zelenko 
moved to strike the balance of the answer. 

MR. ZELENKO: I consent that ho read the rest 

of it. 

THE COURT: The part that he objected to at the 
time he consents that it be read now, unless vou decline 
to do so. Then Mr. Zelenko can read it. 

MR. CARR: All right. The balance of the 

answer was: 

"But may I add this. The deck has tiles 

on the deck and if you haven't got some kind of rubber 


SOUTHERN DISTRICT COURT RERORTERS. U S. COURTHOUSE 
EOLCV SQUARE, NEW YORK. N.V CO 7-4SS0 








19 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


135a 


els 


"Elev 

h ' b ° tt0mS t0 kinrt ° f yourself, you are „ oinq 

to Slide. 

0 After he fell on his butt and slid across the 
deck, what happened next? 

" A H ° COt up and thG steward asked him, -You hurt 
yourself? He said no. IIe brushed himself off and that 
was the end of it as far as I know about it. 

Q Who was the messman's boss? 

"A The chief steward. 

"0 Were you his boss? 

"A The chief steward was his boss. we are both 

the bosses because I werk under the direction of the chief 
steward. 


-q 

"A 

“0 

"A 

”0 

"A 

"Q 

up stores? 


DO you recall the name of the chief steward? 

Ye3. 

What was that? 

Sam Milton. 

Had he been on the ship for some time? 

Yes. He was on when I came aboard there myself. 
Did the messman have any duties as far as pickina 


"A Yes. He's got duty of picking up stores. 

"0 How would he go about these duties of pickina up 

stores? 
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"A He just checked his menu and as he needed for 
his table and he get it. 

"0 When he can check his menu, are you referring 
to the menu that is printed on the ship? 

"A The menu is printed on the ship by the chief 
steward. 

"0 Every day a new menu? 

"A Yes." 

Skipping a line: 

"Q Does the messman also take orders from the crew 
as to what they want for the meal? 

"A Yes,that is part of his duties. 

"Q What does he do when you not an order from one of 
the crew members? 

"A Then he walks to the hole that is on the picture 
and he tells the third cook or one of us in the kitchen 
what food he wants and then oive it to him. 

"0 Did you ever hear the messman call out his 
orders? 

"A Yes. 

"0 When you were working in the messroom" — 
that should be in the galley. 

MR. ZELENKO: It says messroom. 

MR. CARR: I know. 
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Yes. 


Were you able to understand what he was sayino? 


Yes. 


0 Do you know whether or not the messman continued 
with his duties after the accident? 

"A Yes. 

M 0 Do you have any idea what part of his body he 
injured? 

A At that time he said his lea and he said it 
wasn't hurt, so that was like I told you. I know the 
steward asked him he was hurt and he said he wasn't. 

He brushed himself off and aot up." 

And Mr. Zelenko moved to strike the balance of 
the answer. And then I said no further questions. 

MR. ZELENKO: May we have a short recess, 

Judqe, because I have to read the lennthy deposition. 

THE COURT: It seems to me you should have 

thouqht of that yesterday and read it throuah. But we 

will qive you a five-minyte recess to refresh your recol¬ 
lection . 

MR. ZELENKO: I am all refreshed, but I'll have 
to be on my feet for quite a while. 

THE COURT: That' sail riaht. I am just 

sucrgesting in about five or ten minutes we ouoht to be 

* * * 
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"0 Had you ever served with this plaintiff, 
Chinese nan, before this trip? 
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this 


"A I never seen him in my life. 

"Q Do you tell us he spoke English well? 

"A Yes 1 

"Q He spoke English well? 

"A Yes, as far as I know. 

"0 Did you ever have anv conversation with him in 

Enqlish? 


"A No. The only conversation I have is when he 
comes to the window and orders his food. That was it. 


M 0 You understood him clearly? 


"A Yes. 

"0 By taking — 

"A As far as I know, by givino him orders. 

"Q Did you speak to anybody before today at anv time 

concernino this accident? 


"A No. 

"Q Did you sign any paper for anybody? 


"A No. 

"Q About what you say in reoard to this accident? 
"A No. 

0 Are you testifying today -just from memory as to 
what happened? * * * 
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2 

"A 

Can I say more? 

3 

"Q 

No, wait for the question. You told us that 

4 

after you 

heard the steward tell this Chinese man to sit 

5 

down, that 

the Chinese man didn't answer him; is that 

6 

right? 

ii » 


7 

A 

Yes. 

8 

"Q 

He didn't answer him? 

9 

"A 

Yes. 

10 

"Q 

Was the steward in back of the Chinese man or 

11 

was the Chinese man facing tne steward? 

12 

"A 

The steward was in back of the Chinese man. 

13 


The steward was sitting in back of the Chinese 

14 

man? 


15 

"A 

Yes. 

16 

"Q 

The Chinese man was facing the salad table? 

17 

’’A 

Yes. 

18 

"2 

So were you? 

19 

“A 

*-• 

o 

w 

1 

1 

20 

"U 

Weren't you in back of the Chinese man? 

21 

"A 

Absolutely not. I am sitting completely 

22 

here. 


23 

"Q 

You indicated on the picture where you were 

24 

sitting? 

* 

25 

"A 

Yes. * * * 
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'A Not to my recollection. 

"0 You' say that the steward told the Chinese man 
to sit down more than once? 

"A Yes. 

'Q How many times? 

"A I cannot remember right off exactly how many 

times, but I know he told him two or three times to sit 
down. 

"Q The Chinese man didn't answer at all? 

"A No. 

"Q The Chinese man kept on working? 

"A Yes. 

"Q He was working on the salad as far as you could 

"A Yes. 

"Q And the steward, you heard the steward call the 
Chinese man telling him to sit down, but the Chinese man 
didn't answer but kept ' a working on the salad? 

"A Yes. 

"Q You don't know of your own knowledge whether the 

Chinese man heard the steward call him, tell him anything, 
do you, at that time? 

"A No." 

I move to strike the rest of the answer out, 

your Honor. 
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2 

THE COURT: Strike it out. 


3 

MR. ZELENKO: Going to page 47: 


4 

"Q You don't know of your own knowledge, I am not 

. 

5 

asking you to suppose anything, whether the Chinese man 


6 

heard the steward; you don't know that? 


7 

"A I cannot say that. 


8 

"Q But you do know that he kept on working? 

• 

9 

"A I do know that he fell on his butt. 


10 

"Q I ask you to look at Exhibit D and ask you if 


11 

you can point to the drinking fountain there or water 


12 

fountain on the picture? 

• 

13 

"A On the picture? 


14 

"Q Yes. 


15 

"A Yes. 


16 

"Q Would you please mark it in red with a W? 

• 

17 

"A Yes. 


18 

"Q Was that the water fountain? 


19 

"A Yes. 


20 

"Q For people to drink from? 


21 

"A Yes. 


22 

"Q How do you have water come out of that? How was 


23 

it used? 


24 

A By pressing a little button on the top where the 

• 

25 

water come3 out. 
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"Q In other words, you press one button to have 
the water come out so you can drink? 

"A Yes. 

♦ ' 

"Q And there was a spigot? 

"A Yes. 

That you can push to fill up the pitchers? 

*'A Yes. 

” y Was the shi P rolling quite a fcit at that time? 
"A Yes. 

Q Wasn't there water coming or dripping from that 
spigot, do you know? 

"A Jot to my recollection. 

"0 You didn't look to see? 

"A Not to my recollection. 

Q Did you ever see water drip out of that fountain 
at any time?" 

MR. CARR: Objection, your Honor. 

THE COURT: At any time, I would sustain the 
objection. At the time in question I will allow. 

MR. ZELENKO: If your Honor please, may I be 

heard? 

THE COURT: if it is within reasonable limits 

I will allow it, but there are no time limits whatsoever, 

and we know this fellow sailed quite a bit on the ship. 
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"Eley 

I think the question is faulty and I will sustain an 
objection to it. 

MR. ZELENKO: I would press my point that I 

be permitted to read this answer. 

THE COURT: I noted my ruling and you have an 

exception. 

MR. ZELENKO: I continue. 

"0 Was there ever any mat put under that? 

"A Mat? 

"Q Yes, some kind of mat? 

■'A Not to my recollection. 

"Q What was the color of the deck? 

"A Light, like between the color of an egg shell 
and light. 

"Q Would it be difficult to see water there because 
of the color of the deck? 

"A It is not difficult to see water if water is on" 
MR. CARR: Objection. That part of the answer 
is all right, but I objection to any further portion of that 
answer as not being responsive. 

THE COURT: Let me see it. 

( Pause.) 

TilE COURT: Sustained. The answer required 

a yes or no answer and he volunteered some other inform- 
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ation. 

I sustain the objection. 

HR. ZELENKO: Continuing: 

"Q Would there oe water there but you wouldn't be 
able to see it because of the color of the tile?" 

MR. CARR: Objection, your Honor. 

THE COURT: Let me see it. 

(Pause.) 

THE COURT: I will allow it. The answer 

actually called for yes or no, but I will allow it. 

MR. ZELENKO: Continuina: 

"Q Could there be water there but you wouldn't 
be able to see it because of the color o^ the tile? 

"A It is possible. 

"Q You have been in this messroom for a while? 

"A Yes. 

"Q Have you seen water on the deck? 

"A Yes." 

MR. CARR: Objection. 

THE COURT: I will allow it. Overruled. 

MR. ZELENKO: Continuing: 

"Q Have you seen water from time to time on the 

deck? 

"A Yes. Every time they drink there." 
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MR. CARR: Same objection. 

THE COURT: Overruled. 

MR. ZELENKO: Did the jury hear the question 

and answer? 


Q 1® it difficult to sec water unless you are 
looking for it because of the color of the tile? 

^ If the deck is wet, if you look for it, you can 
see it. 


"Q But it would be wet because you wouldn't notice 

it because of the color of the tile? 

"A Could be. I don't see how." 

Page 50, line 14: 

"0 Do you know how often that mossroom is mopped? 
"A Every day. 

"0 When? 

"A In the morning. 

"0 But then it is used durino the day? 

"A Yes. 

"0 It is used to feed the crew? 

"A Yes. 


"Q What time does the crew come in for the mornino 
meal, approximately? 

"A They come — 

”0 When I am talking about time, I am talkino about 


ioutmian oiitrict count u.«. countmou*i 

*OLtV ft QUARK, NCR YORK. M.V. CO 7-4SM 






148a 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


els "r.ley 196 

the time of the accident. 

"A In the afternoon, you mean? 

"0 All the time you have been on the ship as a 
cook, would you say that the mealtime aene^ally was about 
the same time? 

"A Yes. 

"Q Every day breakfast or lunch would be about the 
same time, around the time of the accident? 

"A Yes. 

"Q About what time of the day was the messroom 
cleaned for the crew mess? 

"A In the morninq after breakfast. 

B Q What time? 

"A Between 9 and 10. 

"0 About what time is lunch served? 

H A Lunch is served between 11.30 and 12.30. 

"0 Durinq lunchtime the men come in to eat? 

"A Yes. 

M Q About how many men did you have to feed in the 
crew at that time? 

"A A full crew. 

"Q About how many men? 

*'A It may be 26 men. 

"0 And the men come in from all over the ship? 
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Yes. 

From the engine room and the deck? 

Yes. 

Would any of the men use the drinkino fountain. 


to your knowledge? 

-A Yes. 

"0 Would they use the drinkino fountain to drink 


from? 


"A Yes. 

"0 Who would be in charge of filling the pitchers?" 
MR. CARR: There is a word left out of this 
answer, I believe. 


MR. ZELENKO: You mean I left something out? 

MR. CARR: No, the answer you are about to read 

does not contain — 


MR. ZELENKO: Well, I will read it the way it 

is, Judge. 


"0 Who would be in charge of fillina the water 
pitchers? 


"A The men. 

”0 Water pitchers would be put on the table? 

"A Yes. 

"0 For the use of the men? 

"A Yes. 
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*’0 What tine did this accident happen, if 


remember? 


'A They were oettino readv to fix 


supper, set the 


table. 


Pape 53: 

■o About what time did the accident happen? 

■A It was before suppertime. The exact time I 
cannot remember. 

0 Half-past three, four? 

"A Somewhere in the neighborhood. 

0 You didn't make any inspection, did you, of the 

messroom, when you came in, about three-thirty or four? 

" A No. I came into — 

"Q You either stood at the door or sat down? 

"A That's right. 

Q You didn't go through the messroom? 


0 You don't know whether it was clean and dry? 

A I was there in the messroom right at the door, 
"0 You were at the door? 

A Yes, and it was dry. 

"0 There were tables there? 

"A Yes. 

"0 And you wore sitting, you were standing or 
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sittinq at the time of the accident? 

"A That's right. 

"Q You didn’t make any inspection o* the messroor 
to see if the floor was dry? 

"A No. 

"0 So that when you testified today that the deck 
of the messroom was clean and dry* you only moan from wher' 
you were either sittina or stnndina? 

"A Naturally, I didn't inspect it. 

"0 You came in to take a rest? 

"A Yes. 

"0 You didn't particularly notice what the condition 

of the room was? 

"A No." 

I will go to the bottom of pane 54 : 

"0 Working with the salad, it is talking about 
the plaintiff? 

“A Yes. 

"Q Just what happened at that moment? 

"A The ship rolled and he went with it. 

"Q Did he slip? 

"A I guess so. He was standinq there and he 
just went with it. 

"0 Did his legs go out from under him, as far as 


>u 


'll 
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1 


• 2 

you saw him? 


> 

3 

"A 

As far as I saw he went on the deck. 


9 

4 

"0 

You used the expression he went down on the 

. 


5 

butt; is 

that right? 



6 

"A 

Yes. 



7 

"Q 

You mean his rear? 



8 

"A 

Yes. 

, 


9 

"0 

His buttocks? 



10 

"A 

Yes. 



11 

"0 

You saw him go right down on the buttocks, on 



12 

his butt? 


» 


13 

"A 

Yes. 



14 

"0 

Didn't you see his legs go out from under him 



15 

as he went 

down? 



16 

"A 

He slid towards the pantry. 

• 


17 

"0 

As he slid didn't his legs go out from under 



18 

him’ 




19 

"A 

I guess so. 



20 

"0 

And he slid? 



21 

"A 

Yes. 



22 

"0 

Ana he slid all the way across to the pantry? 



23 

"A 

Yes. 



24 

"0 

What happened to the salad bowl he was working 

• 


25 

with? 
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1 

2 

"A 

Still on the work bench." 

• 

3 


Now I go down to page 57, line 10: 

1 

4 

"Q 

Didn't somebody in the room, the steward or the 


5 

other messman, pick up the Chinese nan after he slid ac4oss 


6 

the floor? 


7 

"A 

I cannot remember that. 


8 

”0 

You don't remember whether he got up himself? 

• 

9 

"A 

I know he got up. 


10 

"0 

You saw nobody help him up? 


11 

"A 

I cannot remember. 


12 

"0 

You don't remember? 

» 

13 

"A 

No. 


14 

"Q 

They may have helped him up, but you don't 


15 

remer.±>er: 

is that right? 


16 

"A 

That's right. 

• 

17 

"0 

But you didn't qo over to him? 


18 

"A 

No. " 


19 


Line 22: 


20 

"0 

After he slid across the pantry, all you did 


21 

was qo back to the galley? 


22 

"A 

Yes. 


23 

"Q 

You didn't do anything to assist him? 


24 

"A 

Right. " 

■ 

25 


Now I want to go to page 62, line 15: 
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"Q On the day you sinned this statement you knew 

his name? 


"A 

"0 

his name, 
"A 


May I say something? 

Answer the question. 

"On the day you sinned this statement you knew 
didn't you? 

No. 


"0 Who told you his name? 

"A This gentleman here. 

"Q The lawyer? 

"A Yes." 


Now I am going to page 66, line 11: 

"0 Just before the time of the accident did von 
notice whether the Chinese man had put a towel on the salad 
table? 

"A No, he got a rubber mat up there. 

"0 Did you notice whether he had put a towel on the 
table? 


"A No. 

"0 I am not talkinq under the table, I am talking 
on the table? 

"A On the work bench, yes. 

"Q Yes, the work bench. 

"A There is a rubber mat up there. 
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"0 On the work bench? 

"A I had not noticed that he put a towel because 

there is a rubber mat there and it stays there all the 
time. 
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"0 On top of the table? 

"A Yes." 


Now I am going to page 71, line 21. 

"0 Do you know whether the drain in the water 
fountain was working properly at the time of the accident? 
"A Not to my recollection, I didn't look for that. 
"0 You don't know? 

"A I don't know. 

"0 The water from the fountain went into the drain 

in the pipe? 

"A Yes. 

"0 But you don't know whether it was draininq 

properly that day? 

A I don't know. I didn't no over lookinn for 

that. 


"0 Whose job would it be to find out whether the 
drain was working properly? 

"A is anybody's job if it is plunged up to 

report to the steward immediately." 

I skip a line. L'\ie 15: 
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"Q If the steward is in the roon he is supposed 
to check everything, check if everythino is in working 
order? 

"A Yes. 

"0 You said in reoard to the mopping of the deck, 
you said it is the job of either one of the messmen to do 
that? 

"A Both messmen. 

"0 You don't know of your own knowledge whether or 
not who did the mopping on the morninrr of the accident? 

"A I don't know. 

"Q It might have been the other messman? 

"A Yes." 

Page 73, line 19, talking about the plaintiff: 

"0 You saw him working at the salad bowl? 

"A Yes. 

"0 While the ship was rollinn? 

"A Yes. 

"0 Before you even heard the steward say anything 

to him do you know whether there was anything at the salad 
tabic, at the work table which provided a handhold for the 
Chinese man to hold on to while he was working at the ship 
and his ship was rolling? 

"A No more than that buffet there. 
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"0 You mean the table? 

"A Yes. 

"0 In other words, he had to do his job the best 
he could? 


"A 

"0 

"A 

record. 

read. 


minutes. 


More or less. 

Under the conditions? 

Yes, more or less." 

THE COURT: Apparently they are examining the 
I will take a five-minute recess at this time. 
See if there is anything further you want to 

MR. CARR: It won't take any time, your Honor. 

THE COURT: All riqht. We will take five 

(The jury left the courtroom.) 

(Recess.) 

(In the courtroom - in the presence of the 

jury.) 

MP. CARR: i am just goinn to read a couple of 
portions here. 

Page 69, line 12: 

Whose job is it to clean the deck in the messroom? 
His job. Both messmon's. 

The two messmen? 


"0 

"A 

-0 
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"A Yes. 

"Q And if something should spill durino the course 

of the meal? 

"A They should get it up. 

"0 It is their job to ''lean it up? 

"A Yes." 

THE COURT: I indicate to the jury, which I 

think is my understandincr of the portion that you are 
reading, this is during the examination by Mr. Zelenko 
after you had concluded your examination. 

MR. CARR: I believe it is, vour Honor. 

THE COURT: It is cross-examination, isn't it? 

MR. CARR: I think it is, your Honor. 

Is that right, Mr. Zelenko? 

MR. ZELENKO: Yes. 

MP. CARR: Your Honor, I would like to co back 

to page 30. 

THE COURT: What portion of this? Is this the 

direct? 

MP. CARR: This would be cross-examination. 

It was the portion that Mr. Zelenko left out. It followed 
Here is the question: 

"0 What did you remember about this accident to 
Mr. Koa from the date it happened?" ★ * * 



u. 
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AFTERNOON SESSION 


(2.15 p.m.) 

(In the courtroom - in the presence of 
the jury.) 

THE COURT: You may proceed. 

MP.. CARR: Mr. Milton, please. 


SAMUEL MILTON, called as a witness bv the 

defendant, beincr first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 
BY MR. CARR: 

0 Mr. Milton, would you speak up nice and loud so 
everyone in the jury can hear you. 

What is your occupation? 

A Chief steward. 

0 Is that on ships? 

A On the ships. 

0 How lonq have you been sailino? 

A 30 years. 

0 How lonq have you been sailino as a chief 

steward? 

A 25. 


0 


Were you assiqned to the Export Champion in 










* 





1 
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2 

January 

of 1971? 



3 

A 

I went aboard in September 1970. 



4 

0 

As chief steward? 



5 

A 

As chief steward. 



6 

0 

Mow many men do you have workinn in vour depart- 



7 

ment? 




8 

A 

11, countina myself. 

- 


9 

0 

The 10 men that worked under you, where wore they 



10 

assioncd 

and what were their jobs on the ship? 



11 

A 

You have a chief cook, second cook, third cook; 



12 

qalley man, galley man. 



13 

0 

Do those men work in the rrallev? 



14 

A 

In the qalley. Then you have two messmen top- 



15 

side. 

That messman 1, messman No. 2. Then you have 



16 

two more 

messmen down in the crew mess, messman 3 and 

* 


17 

messman 

4. One more messman, messman 5; lie takes care 



18 

of the rooms. Then you have the steward utility. 



19 

0 

And that is it? 



20 

A 

Yes, that's right. 



21 

Q 

Messman 3 and messman 4 are assiqned to the crew 



22 

mess? 


- 


23 

A 

Yes, crew mess. 



24 

0 

Do these two men, 3 and 4, have the same duties? 



25 

A 

They both have the same duties until after a 
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half hour, thon one would start dishes while the other 

finished nervine. But when the real first beeins both 
of them have to serve. 

0 Do these two mcssmen have any reties as far as 
cleanincr the nessroom? 

A Well, after half the noal the one that is workino 
in the pantry, he would elean the nantrv. T hc other one 

would elean the mess hall on the outside. After 9 o'clock 

in the mornino one would mop the pantry and one would nop 

the iress hall. After that, if there is any spills, either 
one could mop it up. 

0 Do you have a set time each dav that they would 
do the monpino? 

A Well, they go to work 7.30 in the mornino. 

They start serving from 7.30 until 8.30. Then from 8.30 
until 9.30 they clean up the moss hall, pantry. 

0 Is there any cleanincr done after the lunch meal? 


meal. 


Only sweeping up. They sweep up after each 


After lunch and supper? 

After lunch and dinner. 

\ 

If there are any spills durino lunch whose job 


would it be to clean that up? 


Hither one that is in there because they both 












A 
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would be in there settincr up the tables, sec. After 
lunch when they are completely finished they woulun’t come 
back in the mess hall until 4 o'clock. There is a 

coffee time in between for the deck oana or whichever nancr 
is workincr. So if they come back -- 

MR. ZELENKO: Pardon me. Would you ask Mr. 

Milton to speak a little slower. 

THE COURT: Read the answer as you oot it so 
Mr. Zelenko can hear it. 

Would you just talk a little bit louder and 

slower. 

(Record read.) 

Q What time would they quit after the luncheon 
meal is served and finished? 

A Well, after lunch they are supposed to work 
until 1.30. But if they are finished at 1 it's all rinht 
too, see. 

0 The next time that thev would be called upon to 
work in the messroom would be what time? 

A They would come back to work at 4 o'clock. 

They would work until G.30. Thev would serve from 

4 to 5. Then they have this other half an hour to clean 
up aqain. 

0 They serve from 4 to 5 — 
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A I'n sorry, from 5 to 6. They then from 

6 to 6.30 to clean the messroom, see. 

0 Did you as chief steward make inspections of 
the messroom? 

i 

A Every morning. 

0 What time? 

A After they leave out, about a quarter of 10. 

I had to make it between those times because they have the 
deck qano and engine have the coffee time. So I have to 
get in there before they come in, see. 

Q Your inspection would take place in the mornina 
before 10 o'clock? 

A Before 10 o'clock. 

0 Did the master ever make inspections of this 

area? 

A He made it two or three times a week. But no 
one knew when he was comina or nothina, see. 

O Who did Mr. Koa report to when he first came 
aboard the ship? 

A Report to me, because he is workinrr in my 

department. 

0 Do you recognize Mr. Koa in this courtroom? 

A Yes. Sittinrr there. 

0 So when he first came aboard did ho see you? 
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A lie cane to no v/ith his shipnino slip, so then 
I told him where he's have to go find his room and what 
mess hall he'd be workinq in. 

Q Did his job require an ability to speak and 
understand Enqlish? 

A Well, it would require him to speak Enqlish and 
understand Ennlish, because when he cane to ne, if he 
couldn't have spoke no Enqlish I would have sent him back, 
because I do not speak Chinese. 

Q Let's go back to the afternoon of January 18, 
1971. Do you remember that date? 

A I remember. 

0 Is there anythincr about that day that stands out 

in your memory? 

A Well, Mr. Koa had an accident that day. 

0 How was the weather that day, Mr. Milton? 

A It wa3 very bad, very rouoh. 

0 What effect does that have on the movement of 

the ship? 

A Well, this type of ship, if it's rollino, it was 

like that. But when it's pounding, when it hit the 

wave like that, the back aft do just like that, and every¬ 
thing just qets up in the air, see. 

THE COURT: He made a lot of: notions durino that 
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Would you go slowly over the answer so ho can 
put some of them in. 

(Record read.) 

Tlir COURT: He madr a motion it was roll inn. 

Is that from side to side or pitchino? 

THE WITNESS: When it's oitchino it's doinn like 

that — 


THE COURT: He moved his hands the way Redd 

Fox does in the movies when he is indicatino certain 
individuals. What is that after? 

(Record read.) 

THE COURT: At this point when you said that, 

you were describing a pitchino motion. Yu were movino 
your hand forward as if it were the prow of the ship and 
hitting on the water. 


THE WITNESS: That’s rioht. 

THE COURT: What's after that? 

(Record read.) 

THE COURT: He indicated with his hand a back 
and forward motion to the side which I would describe as 
maybe indicating some sort of vibration. 

THE WITNESS: It's a vibration. 


THE COURT: 


The ship can d just one thinr., 
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2 

roll; other times it can pitch, but sometimes it can do 


3 

both; is that it? 


* 

THE WITNtJbS: That's rirrht. 


5 

THE COURT: All riqht. 


6 

0 Did there come a time that afternoon when vou 


7 

visited the crew messroom? 


8 

A Yes, I was in the crew mess. I went in there. 

• 

9 

I went throuoh the galley at 3.30. I went into the crew 


10 

$ 

mess exactly 4 o'clock. 


11 

0 What doer did you use in entering the crew mess- 


12 

room? 

• 

13 

A 1 came from the qalley door through the crew 


14 

mens door. 


15 

Q You say you used the qalley door? 


16 

A From the galley door to the crew mess door. 

9 

17 

There is two ways to enter the mess hall. 


18 

0 Is the galley door that you used shown in this 


19 

photograph which is Plaintiff’s Exhibit 1 in evidence? 


20 

A The galley door is not shown, but it's a little 


21 

foyer here. Comes from the nalley to the mess hall. 


22 

Right in between there is a little foyer that leads you 


23 

right back into the galley. It's a stairwell in between 


24 

going up this way. But the foyer is right there. 

« 

25 

THE COURT: He is indicatino the left portion of 
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the photograph. 

0 Is this door on the left-hand side of the photo¬ 

graph the one you entered throuoh when you cane into the 
nessroom that afternoon? 

A That is the door. 

Q Where did you go as you cane in through that 

door? 

A As I cane in through the door I cane around here, 

around over here, sit right there. 

Q When you say sit right there, where were you 
sittinq? 

A In the first table in the nessroon. 

Q On the side of the table that in closest to the 

door or on the other side? 

A On the far side. 

0 Does the chair that you were sittino in show on 

that photonraph? 

A That is the chair rioht there. 

Q Is that the chair that is onthe very left-hand 

side of the photograph? 

A That's right. 

MR. ZELENKO: Mr. Carr, just indicate what 
exhibit he is talking fron. 

THE COURT: He did. It is 1, I think. 
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2 

A 

There was the chid 

cook, .James Floy. 

[ 



3 

0 

Was there anybodv c 

[J se? 






J 



4 

A 

There was the othei 

messman. 



5 

0 

Another messman? | 




6 

A 

That's right. 77. 

ere was two messmen in there. 



7 

0 

Were the two messr e 

n in the messroom at that 



8 

time? 

\ 


„ 


S 

A 

They both was therg 

j 

• 



10 

0 

What were thev doi > 

1 

•» at that time? 



11 

A 

Well, they were setting up the tables. 



12 

0 

How did they qo abi 

ut setting up the tables? 

• 


13 

•V 

That kind of ship. 

•:hey fold the tablecloth 



14 

over the 

condiment rack. T'.en when they net ready to 



15 

set the tables up, just straighten them out, net the silver- 



16 

ware from 

the drawer, and start settino them up. On calm 

• 


17 

days one 

would be puttinn the classes while the other one 



18 

would be 

puttinn the silverware. After thev finish that. 

% 


19 

then they 

go to the icebox or storeroom, which issues the 



20 

stores at 

7, 11 and 4, to pick 

up whatever thev needed. 



21 

0 

For that particular 

meal? 



22 

A 

If they didn't need 

anything, then they wouldn't 



23 

have to qo. 




24 

0 

You are describino your rooular routine? 

■ 


25 

A 

That's riaht. 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


0 Is this the way the tablecloths are folded? 

A That is the way they are folded. 

THE COURT: Indicatinrr? 

MR. CARR: Indicatincr Plaintiff's Exhibit 2 in 
evidence, your Honor. 

Q That is when the tables are not in use? 

A That is when they are finished with the meal. 

0 Was it necessary for Mr. Koa to communicate 

in Enolish within the course of his duties in the mess- 
room? 

A Yes, it was. 

0 In what way? 

A Well, the first part of the meal, the first half 
an hour, he and the other messman serve. In order to 
serve you have to take the order from the crew, call it in 
the window to the cooks. 

0 When you entered the room around 4 o'clock that 
afternoon did you observe the condition of the deck? 

A I observed the condition because I always look 

around when you come in there after coffee. 

0 What was the condition of the deck as you o lserv- 

ed it, when you entered the messroom that afternoon? 

A It was clean. No spills or nothinn. 

0 What portion of the deck did you look at when 


*U 


il 
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you entered? 


A The way I went and the way I sit, I had to see 
the whole deck, because I had to cone all the way around 
the end of the table to qet to the chair whore I was sitt.inq 


Q Would that have taken you next to the counter 
where the salad is prepared? 

A Riqht. 

0 What happened after you sat down, Mr. Milton? 

A It seems when I was sittinn there talkino, and 

about 15 minutes after, say 15 minutes after 4, the second 
cook brouqht the salad out. On rouqh days we have a 
stainless steel breakbox -- 

MR. ZELENKO: I object to that part of the 
answer when he talks about rouqh days. I have no objectior 
as to what happened, which is the question, what happened 
after that. 

THE COURT: Lay a foundation. 

MR. CARR: Yes, sir. 

0 You say the second cook brounht the salad out. 

Do you mean he passed it out throuah the window? 

A He brouqht it out. 


Does that mean passinn it out throuah the 


window? 
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A That means cones nil the wa” around, out the 
door, out the qalley, out the door, putting it in the 
breadbox. 

0 What was the salad in when he brouoht it into 
the messroom? 


A round mixing bowl about this size. 
THE COURT: Indicating about -- 


MR. CARR: I think we had a stimulation before. 

TI1E COURT: I know. But lie made an indica¬ 

tion with his hand. 


THE WITNESS: It would be about a five-oallon 
bov/1. About two feet. 

THE COURT: About two feet across, the diameter. 

0 What did he do with the salad bowl that after¬ 
noon? 


A 

0 

A 

0 

A 

Q 


Well, when it's rouoh weather -- 
No, v/hat did he do that afternoon? 

He put it in the breadbox. 

He put the salad bowl in the breadbox? 
Can I explain about that? 

Yes. 


A He has to put it in the breadbox because the 
salad bowl has a round bottom, so he sits it in the bread- 
box so it won't turn over in rouoh weather. 
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0 Is the breadbox shown -- 

A It s shown. Stainless steel box in the corner 
next to the silver box. That is where wo always kept it. 
It's fastened down. 

0 It is a stationary breadbox? 

A Stationary. 


Is it shown in this photoeraph, Plaintiff's 


Exhibit 2? 


That would be the breadbox rinht in that corner 


right there. 


Can you make it out? 

0 Yes, That is the pice of stainless steel 

equipment that is riaht in the very corner of the room ? 
A That's right. 


box to be 


THE COURT: Mark what he has indicated the bread- 


Make a B there for breadbox. 


(Witness marks.) 

0 You have made a B on this and underneath the B 
you have put a X and you have drawn a line underneath the 
X with an arrow pointinn to the breadbox. That is under¬ 
neath on the counter underneath the window, is that correct? 
A Next to the silverware. 

0 Is the salad bowl placed in that breadbox every 
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afternoon? 


weather. 


every afternoon. Only when it's rough 


0 Is that where the second cook put the salad bowl 

that particular afternoon? 

A That's right. 

0 How are the crew served their salad? 

A Well, on rouah days we put a few dishes there -- 

Q Let us just start with a calm day, first. 

A On a calm day the little cabinet you see riaht 

0 

there by the breadbox, they make the salads and put them 
all on the counter. Anyone wantinn a salad, they just 
come by and lift up the plate and take it with them. 

Q Who dishes the salad out? 

A Either one of the messmen. 

0 Either one? 

A That's right. 

Q Is this done routinely at every suppertime? 

A Every suppertime. The first one to get 

through with what he is doinc when the salad comes out, he 
will dish it up. 

Q And the individual dishes of salad are then 

left on this counter here? 


That's right. 


sou 


'll 


ICT COURT RE PORTERS U • rniiiruAii«f 











175a 


Mi 1ton-direct 


0 What happens on a rouoh day? 

A On a rough day we just put about six dishes 

out there. Any crew member wants salad, he would come 
by and dish up his own. 

0 So that the individual serving are not prepared 
on a rough day? 

MR. ZELENKO: I think he said he puts about six 

dishes out. 

THE COURT: Six dishes are made and anybody else 
who wants it, he takes it out of the bowl; is that rinht? 

THE WITNESS: That's right. six dishes are 
nade. And anybody else want salad, he nets his own. 

So the salad is scooped out and put in about 
six dishes on a rough day? 

The six dishes are put there because there is 
six men goino on watch. 

0 Whil ° y° u were seated at this tab'e talkinq to 
the chief cook did Mr. Koa come into the messroom? 

Well, he came into the messroom and he started 
to dish up the salads. 

0 What happened next? 

A Well, he had dished up six dishes when it started 

to getting rough. So I told him to sit down. I told 

him twice to sit down, it's too rouoh. Dut he wanted to 
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make two more salads. 

MR. ZELENKO: If your Honor please, I move to 
strike the rest of that out, "He wanted to." I don't 
th ink this witness can do that. 

THE COURT: I don’t know. Hr miqht have told 

him. 

MR. ZELENKO: He didn't sav he told him. 

THE COURT: Is this what you yourself sav/ him do 
or what he told you? 

THE WITNESS: I was sittinq there in the mess 

hall. 

THE COURT: Did he say to you he wanted to make 

two more? 

THE WITNESS: He said he v/as qoinq to make two 
more salads. 

THE COURT: He said that to you? 

THE WITNESS: Yes, sir. 

THE COURT: Then the objection is overruled. 

Q He said he wanted to make two more? 

A Two more salads. 

0 When he said that had you already told him to 

sit down? 

A I had told him to sit down twice. 

0 What happened after he said, "I want to make 
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A The salad dishes are kept in a cabinet, that 
same cabinet. He went to reach down to get two more 
dishes. The ship went into a roll and a ouiver, as I 
demonstrated a little while ano, throwing him off his 
balance, and he slipped from the counter there all the way 
into the pantry, which he still held on to the salad bowl. 

When he fell in the pantry, he fell on the salad 
bowl, his knee and ankle hit the deck. 


0 So that when he slid across the deck he took 
the salad bowl with him? 

A Yes. 


Q When he bent down to got the two other dishes 
was he holding on to anything aside from the salad bowl? 

A Not besides the salad bowl. There wouldn't 
have been anything he could have held on there. 

MP. ZELENKO: Move to strike that, your Honor. 

THE COURT: All right. He didn't say anything, 
but we will stop him at this point. He was going to 
volunteer something which he hasn't done yet, so there is 
no need for my striking anything. 

0 Was there anyone else in the messroom at the 


time? 


Just the four of us 
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Q The four, meaning whom? 

A Meaning chief cook, the other crew messman, 
Mr. Koa and myself. 

Was anyone standing, aside from fir. Koa? 

A He was the only one. 

Q After Mr. Koa slid over to the pantry, what 
happened next? 


A Well, I rushed over to him, helped pick him up. 
I told aim, Isay, "Are you hurt." 

lie said his knee and his ankle. So I told him 
to go to the ship's purser. 

^ Is that the medical man on the ship? 

A That is the medical man on the ship. 

U What if anything did you do next? 

A Well, I inspected the area and everything. 

There was no water on deck. Only a little salad back in 

the pantry was spilled when ne fell. But that was swept 
up right away. 

Q Later on that day did you prepare a statement 
concerning this accident? 

A I made a statement. Any time someone in my 
department get hurt if I am on the scene as I was that day, 

I don't have to go back because I inspected it right there. 
But if I am not on the scene I will go to where the follow 
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fell on it, inspect the nlace and make out a statement 
I make out the statement in two forms which 


?37 


I 


rrive to the purser to be sent to the office somewhere. 

0 Did you prepare such a statement on this 
particular day? 


A I did. 

Q Is that the statement containino the results of - 
MR. ZEI.ENkO: That is ob-jected to, vour Honor. 

THL COURT: Yes. The statement soeaks ^or 

itself. 


Q Mr. Milton, is this is a copy of the statement 
you prepared on the afternoon or the day in ouestion" > 
(Pause.) 

A Yes, this is a copy. 

0 Is that your sionature on the bottom? 

A This is my siernaturo on the bottom. 

0 At what hour is that statement prepared? 

A That statement was nrenared at 1800. 

0 What does that mean, for the jurv? The jury 
doesn't know what 1800 means. 

A 7 o'clock in the afternoon. On the 18th, 

the same day. 


TIIL COURT: The shin uses Haw time and Green¬ 
wich time, doesn't it? 
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THE WITNESS: Yes, Navy tine. 

THE COURT: That is vhy you run around 24 hours 
instead of stoppino at 12 . 

0 Did you actually do the tyninrr on the statement? 

•h I do all of mv typino. 

Q All the tvpina in the steward's department? 

A That's right. 

0 Ts this statement the document that you prepare 

routinely when there is an accident in your denartment? 

A Wherever there is an accident in my department 
I check the area and I make out the statement, 

0 Is it in the regular course of your business to 
prepare such a statement, as chief steward, when an accident 
takes place? 

A Only in my department. 

MR. CARR: I offer the statement, your Honor. 

HP. ZEI.ENK0: If your Honor please, I will 

object to this as self servino. 

THE COURT: Sustained. 


Mr. Milton, is there a drinkino fountain in this 


messroom? 


A Yes, by the door that ia leadino aft. 

0 During the course of that particular two-month 
voyage did you have any problems with that drinkino fountain: 
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THE WITNESS: It's above the weather deck. 

The mess hall is on this deck but you can't net to it from 
the outside. 

TIIE COURT: He's indicated three levels and in 
order to qet up to the upper level you have to no up what 
they call a — what do you call it? 

TIIE WITNESS: A stairwell. 

THE COURT: In order to net on it you have to 

either go up and go down or you have to qo through some 
other way. 

THE WITNESS: That is the only way you can net 
up there. To get into the mess hall you have to no un 
from the outside stairwell, ero in the passaneway, then go 
down another stairwell, to get to the mess hall. 

o Is there any traffic in the mess hall after • 

coffee time in the afternoon? 

A Well, the only traffic would be through there. 
They have what they call a night brunch. 

Q When is that? 

A It's put in the box after 6 o'clock in the 

afternoon. 

Q I mean between coffee time in the afternoon and 
your supper meal, is there any traffic in the messroom? 

A The only person would come throunh there would 
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be an oiler or an enqineer. Because chere is two wavs 

to get out of the engine room. They can use that way or 
they can go aft. 

0 Tan you tell me what the relationship was 
between Mr. Koa and the chief cook? 

MR. ZELENKO: That is objected to, Judge. 

THE COURT: Sustained as to form. 

Q Can you tell me whether or not Mr. Koa and the 
chief cook were on friendly terms? 

MR. ZELENKO: That is objected to, Judoe. 

THE COURT: What, that they were on friendly 

terms? 

MR. ZELEMKO: I don't see the relevancy. 

THE COURT: I may have oreat relevancy. 

Ho might have hated him; he miqht have said somethino to 
hurt him. I think it is relevant. 

Overruled. 

A I never saw them arguino. in Pusan, Korea, 

I saw them go uptown together a cour.le of tim*»s. 

MR. CARR: I have no further questions. 

★ * * 

CROSS EXAMINATION 
BY MR. ZELENKO: 

0 Mr. Milton, you said when Mr. Koa fell down he 
3lid all the way across the room with the bowl in his hand? 
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Yos, sir. 


Q How birr is that bowl? 

A Well, it's about that size. But it's aluminum, 
see. Romo stainless steel and some is aluminum. 

0 Was there salad in <«■? 

A Salad in it. 

0 Did any of the salad spill while it was sliding 
across the floor? 

A Only when he fell, but he went so fast — 

0 He slid very fast. Was he holdino on the howl 

v/ith the two hands as he slid across the floor? 

A That's riaht. 

Q What part of his bodv was on the floor? 

A From here, you know, from the knees and the lees, 

and his arm after he fell, that would be the salad bowl 
along here somewhere. 

0 In other words, you are tolling us that as he 
slid across the floor he was on his knees? 

A He didn't slide backwards — I mean he didn't 
slide forward. He slid backwards. 

0 He was slidina backwards on his knees? 

A Not his knees. Only his knees was touching 
because he was point? so fast. 

0 Was ho down on what the cook calls his butt, his 
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backside? 


A He wann't down all the way there until he landed 
in the pantrv. But he wasn't on hie backside then. lie 
fell forv/ard, see. 

0 lie was sort of halfway down holdine the bowl as 
he slid across the floor? 

A You not it wronn. see, let's take, he would 
be oyer like that elide, but he can't net oyer that far. 

And hie feet would be back this sliding and he was holdinn 


the bowl. 


When he fell, that made him fall forward. 


xhat is how the knees and his ankle hit. 

0 Just before he fell he was sort of leaning over 
the salad table, right? 

A lie was at the salad table. 

Just before he fen ho wan at the salad table? 

A At the salad table. 

0 And he was holding the bowl? 

A lie was holdinn the howl with cno hnnd. Then 

he reached down to net the dishes. Before he could net 
the cabinet open, this roll come. 

0 Let me get this straiaht. He was holding the 
bowl with one hand, you say, and he is reaching down, rierht? 

A Yob. But he is reaching — 

Q And then the ship rolls? 
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A That;s rioht. 

Q And then he starts to slide? 

A That's riqht. 

0 What did he do as ho started to slide, qrab the 

bowl with the other hand; is ♦■Hat what he did? 

A He had to arab the bowl because the bowl was 

rioht alone with him. He 1 ad taken the bowl out of the 
brcadbox so he had to crrab the bov /1 because the bowl was 
eoinq right with him then. 


0 You are tellino us, here the man is slidino 
across the floor, but before he starts to slide he's not 
one hand on the bowl, but as he starts to slide he orabs 
the bowl with the other hand and then tinishes the slide; 
is that riqht? 

A That's riqht. 

0 What part of his body was on the deck was on the 

deck as he v/as sliding across? 

I am trying to explain to you now, there wasn't 
nothino touchino but his feet and they wasn't, hardly 
touching, it happened so fast. 

0 As he was slidino across t.hc deck there wasn't 
anythinq touchino the deck but his feet; rioht? 

A That's riqht. 

0 And you say his feet were hardlv touchino? 
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A Tliat '3 right. 

Q You mean he flew through the air? 

A Just like that. 

Q With the bov/l in his hand? 

A That's right. 

Could I explain something to you? 

0 No, just a minute. Answer the gucstion. 

What hit the pantry door first, the bov/l? 

A Didn't nothinn hit the nantrv door. He went 
inside the door. 

0 He went righL through the door? 

A Right through the door. 

0. With the bowl in his hand? 

A Ye3. 

Q And is feet off the ground? 

A Just .pout off the oround. 

0 He flew through the air, right? 

A Not quite. His feet was touching. 

0 You said his feet were hardlv touching? 


A They hardly touching. nut when you say fly, 
that means his feet is completely off. 

0 He was taken right through the air, right through 
the door v/ith the bowl in his hands. About how manv feet 
did he cro alonn before ho went throunh the door of the 
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pantry? 

A I'd say about 20 foot. 

0 Can you point out from v/horo you are sittinn 

about where you think 20 feet ir> in relation to me? 

f 1 The 20 I mean is when he landed in the pantry. 

I'd say from me to that railing in back there. 

0 To this railina? 

A Yes. 

MR. ZELENKO: Indicating the railina at the end 
of the jury box. 

Does the Court clerk have any measureme.it? 

THE COURT: You look on the squares on the 
ground and they are one foot each. 

MR. ZELENKO: There are no squares here, your 
Honor. There is carpetino. 

Can we stipulate that that is about 30 feet? 

THE COURT: It is up to Mr. Carr. I don't want 
to make any judar.cnt about it. 

Is that about 30 feet? 

MR. CARR: I auess it is, your Honor. 

THE COURT: All rioht. Approximately 30 feet. 

Q You say that the cook was in the room before 
this thinn happened, rioht? 

A Chief cook. 
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Tlir COURT: Ho has answered about three or 
four times, Mr. Zelenko. You have a riaht to cross- 
examine, but you haven't ciot a riaht to <70 over it 56 
times. 

Was he right on top of the salad howl when he 
was laying at that time? 

A He was on top. This part landed on top. 

Q His chest landed on the salad bowl? 

A That'8 right. 

Q Was he up against the wall of any kind? 

A Just flat onthe deck. 

0 Was he up against the wall any time? 

A Not right. Just up on the deck. 

^ was facing with his liody downwards, his chest 

on the salad bowl and his feel out in back of him; is 
that what you found? 

A Feet out in back? 

0 Is that riaht? 

A That's right. 

0 What did you do to him at that point? 

A I went over to hin, to holn hin pet up and asked 

him if ho was hurt. He said one knee and an ankle. 

So I told him to go see the ship's purser. 

0 Did you look at his knee? 
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0 Do you deny that vou used the exoression, 
"I came in the galley exactly 4 p.m."? 

A I came in the mess hall at 4 p.m. 

0 Exactly 4 p.m.? 

A Yes, that's rioht. 

Q You said that? 

A That's rioht. 


0 

A 


at 4, so I 


How do you know that it was exactlv 4 p.m.? 
Dccause I issued the stores from the storeroom 
check to see who wants anvthing. 


Q You usually do that? 

A Every day. 

0 Some days maybe a little earlier? 

A Not all the time. 

0 Dut it's possible, isn't it? 

A It's possible. 

0 Another thing. You told us how the tables are 
set on calm days. How are the tables set on stormy 

days? 


A They are set exactly the same way, but it's no 
glasses set on the table. The silverware is rolled in 
napkins and laid on the table to keep from rollincr down. 

0 Coning back to this roll that sent Mr. Koa 
flying through the air, were you drinkinn anv coffee at 
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A Still workino for tho company. 

0 What did they do, fly you up here from where you 

were? 


A They flew me up here fron Norfolk. 

i 

You testified th.it there was an inspection every 
morninq before 10 of the messroom, rinht? 

A Both messrooms and passageways. 

0 What kind of an inspection was it that you made? 

A Well, I qo around, I look at all the decks, I 
look in the corners, I look at the stairwells, tabletops, 
some of the rooms. 

0 Is it your statement that Mr. Koa sneaks qood 
Enqlish? 

A I couldn't say he speaks qood Hnnlish, but he 
speaks enouoh to understand. 

Q Just like if you are talkinn about a menu or to 
follow orders or somethincr like that, is that riqht? 

A That's rinht. 

0 While he worked for or under you, was he a nood 
worker? 


A He was a qood worker. 

0 Did follow orders all the time? 

A I didn't have no trouble with him at all. 

TUT' COU»>T: Were there any other Chinese in the 
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0 Then ho started to work at this table? 

A Yes. 

0 What was the deck of the monsroom made of? 

A Tile. 

0 If there was water on the tile could you see it 

just by walkinq or — 

A You could see it. 

0 Wouldn't the water bo the sane color as the tile, 
most of the time? 

A Not this time. 

0 I am not talkino of this time; oenerallv? 

A It wouldn't be hard to sec. 

0 You said not this tine? 

A I said not this tine. 

0 What was the color of the tile? 

A It was sort of a — it's between — I don't know, 
it's pretty hard. Somethino like a beioo. Somethino 
like a light beige. 

Q You told us that there were six men goino on 
watch shortly after this accident happened, sunnosed to no 
on watch? 

A They go to eat. 

0 They eat first? 

A They eat at 5 o'clock. 
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cook came out with the salad bowl? 

A That's right, 

0 And then you stopped talkino to the chef and 
you kept your eye on Koa? 

A That's right. 

0 Did you see Koa ladling some of the salad into 
these little salad dishes? 

A Well, he got the bowl and started fillino up 

salad dishes. Six, that's all that was up there. 

0 Did you see him do that? 

A I saw him do that. 

0 As he was doing it wa3 he holding one hand 

around the howl and another holdinn a spoon of some kind? 

A That's right. 

o You saw him doiner that. In what hand was he 

holding the spoon? 

A lie was holding the spoon in his right hand and 
he was holding the bowl with his left hand. 

Q Holding the bowl with his left hand and holding 

the spoon with his right hand? 

A That's right. 

Q You saw that? 

A That's right. 

o You remember that clearly? 
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O You said that he reached down to act a counle 
of more little salad dishes? 

A That's rierht. 

0 While this was goinn on the ship was rollina, 
wasn't it? 

A It wasn't rolling at first when he fixed the six. 
Dut like I explained to you, once it hit a hard bump it 
docs a little of everythinn. 

0 Do you say that while he was ladling in the salad 

in small dishes the ship was not rollina? 

* 

A It was rollina, but not as bad as it hit tl * 
hard roll. 

0 Was the ship rollina as you saw him put the 
salad into the little dishes? 

A Not rolling bad. 

0 Not bad? 

A What you call a tremor like, from the poundina. 

0 VJasn't the weather verv rough that whole day? 

A It was rough that whole day. But when the 

ship is fallina forward like that, all you get is the 
nourdinn now and then. But whan it hit a side roll 

wave, that is when you get the hard roll. 

0 Was it rolling pretty hard when he was dishina 


25 


out the sala^ in the little bowls? 
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2 

A 

It wasn’t rolling as hard as it was when he 


3 

went. 


30 

4 

Q 

How long was he doing this before it started to 


5 

roll? 



6 

A 

l/ell, it started just an he not to the last dish 


7 

and went 

to reach for the other one. 


8 

0 

Then it gave a big roll? 


9 

A 

Yes. 


10 

0 

What happened to you? 


11 

A 

I was still sitting in the chair. 


12 

Q 

You weren't even thrown out of your chair? 


13 

A 

NO. 


14 

Q 

What happened to the cook? 


15 

A 

Sitting in his chair. 


16 

0 

Nothino happened to him? 


17 

A 

Because we can hold on to the rin of the table. 


18 

too. 



19 


MR. ZELENKO: Move to strike that out. 


20 


THE COURT: Strike it out. 


21 

0 

Nothino happened to you? 


22 

A 

Nothing happened. 


23 

0 

He's just finished puttino the salad in these 


24 

little naiad howl* and you say he then started to reach 


25 

down to 

net t\ro more, right? 
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his hand noar it. 


Was he still holding on to tho salad bowl with 


his left hand? 


That's right. 


Ac he bent over? 


A He didn't have to bend that far if he was stand¬ 


ing at that cabinet, from the top knob. 


Are you sure that his hand cane off the spoon 


before he started to slide or after he started to slide? 


A The spoon? 


Yes. 


He didn't have the spoon in his hand. The spoon 


was in the bowl. He was reaching for the cabinet. 


He couldn't have opened the cabinet with the spoon. 


Did he start to slide before he put the sooon 


down or after? 


After, 


He filled all the six little salad bowls before 


you started to talk to him? 


He had filled the six. 


How Iona did that take hip? 


Say about three or four minutes. 


0 Was thd ship rolling at that tir^? 


Snail amount. 
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° It was pretty calm? 

THE COURT: He said a small amount. 

0 I am talking, was it rough or x.»as it calm, 
that is whac I want to know? I am not a seaman. Was 
it rough or was it calm? 

A It was bad weather all the way but the ship 
wasn't in a big roll? 

9 He was the only one standing at that time? 

A lie was the only one standing. 

Q What was the other messnan doing? 

a Sitting down. 

0 Did he have work to do at that time? 

A In that kind of weather, onlv the salads, that's 

all. 

0 You say because of the weather the other messnan 
was doing nothinq? 

A lie had set up everything. Wasn't nothing to 
be drawn of the storeroom or nothing. 

Q I was asking you, what was the other messnan 
doing while Koa was working On the salad? 

A Sitting down. 

Q Decause he had no work to do? 

A Hot until 5 o'clock. 

n You say that you told Koa to st.on working? 
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I told him to sit down. 


When? 


After he had filled the six salad dishes. 

And the ship was not roll inn much at that tine. 


was it? 


A Not much. 

0 nut you let him work while he was fillinn the six 
and it wasn't rolling much an' 1 you say you then told him to 
sit down? 

A That'3 right. 

0 Do you know whether he heard you? 

A I'm positive because I was talkine loud enounh. 

0 Do you know whether he heard vou? 

A He said he wanted to make two more salads. 

° Was there any reason for makino two more salads, 
to your knowledae, on that shin on that dav? 

A I don't know. lie wanted two more, so — 

0 Was there any reason that you knew of that a 
messman at that point would want to make two more salads? 

A Well, I don't know. 

O There was no reason, was there? 


sit down. 


That is why I told him to leave it alone and 


Hut there was no reason, was there? 




' J 









t 







202 a 


Mi. It on-cross 


A There is such a procedure. nut who would go 
through a procedure like that for a snail thine like that? 

O You nean the fact that he was hurt was a snail 
thing to you? 

A I mean the food — 

THE COURT: Wait a minute. 

Mr. Zelenko, that is not justified by his answer. 
MR. ZELENKO: I withdraw that, Judge. I'm 


sorry 


THE COURT: After all, he is a witness. He came 
here. He works as a seaman. He is not beine sued here 
or anything else. 

MR. ZELEIIKO: I undersv md that, your Honor. 

THE COURT: I know, but the context in which you 
asked it — you have withdrawn it. 

All right. 

Q What do you mean, it was a small thine? 

A Before he got hurt it was a small thine. 

Rut according to you, he disobyod you and he 
cot hurt; isn't that right? 

A That's right. 

Q That became a big thing, didn't it? 

A Became a big thine then. 

n You didn't loe him for disobeyine nn order, did 


* * 
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you? 

A I did not. 

Q You are responsible for tho safetv of the men 
under you, aren't you? 

A That's right. 

Q And if someone oets hurt while working under you 
you have to find out the reasons why and worrv about safety 
procedures and things like that, isn't that right? 

A That’s right. 

Q Koa was working at the salad table in compara¬ 
tively rought weather; not the bio roll, but comparatively 
rouoh weather. You didn't tell him to sit down when lie 

started to do the job, did you? 

A No. 

0 And you didn't tell him to sit down as he went 
on to fix those six salad plates, did von? 

A The six was all they needed. 

(_• You wanted to get that part of the job done, 
didn't you? 

A That job wasn't necessary. But as he started, 
I just let him go on and fill the six. 

Q You mean as long as he started you didn't see 
any reason to tell hi.n to sit down, even though tho weather 
was pretty rough? 
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At that time the ship wasn't shakino ro rollinn. 
0 But you saw the man standing there rioina this 
in rough weather and you didn't see fit to sit him down 


or tell him to sit down until after he finished those 
six bowls; is that right? 

A Once he had started I just lot him went on 


0 You mean no matter how rounh it got, as lone he 
started it you wanted him to finish the six bowls? 

A He didn't have to finish them. In fact, ho 

didn't have to put any in there. 


Q Why didn't you go over to him and tell him to 
sit down? 


A I could hear from what ho was sett inn -- 

0 If he didn't do it, you couldn't no over to 

him and say look, Koa, the weather is rounh, I want von to 
sit down and not fill any salad bows? 

A Ho, I didn't do that. 

0 You saw him do it, you saw hin start the job? 

A That's rioht. 

0 And the weather was rough enouoh that you had 

to nut the big salad bowl in that little cabinet vou wore 

tellincr us about? 

A That's right. 

MH. CAPP: I thin); ho said brendbox. 
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THE WITNESS: Drendbox. 

0 It was rough enough for it to be put in the 
breadbox before he started to work on it? 

A That's right. 

Q And that was because you wanted to make sure 
that the six men who were going on watch would have their 
salads; isn't that right? 

THE COURT: Ho says no. That was the plain¬ 
tiff's idea. As far as he was concerned he didn't have 
to put them out at all. If they wanted salad thev'd go 

over to the cabinet and take it out themselves. That is 
what ho testified to and that is what he has been sayinn 
all along. 

0 You say, then, that Mr. Koa on his own, despite 
your ordery, went over and did his usual job? 

THE COURT: Mow ait a minute. 

A I had given no order — 

THE COURT: Wait a minute. There is no basis 
in the testimony up to this point for that question. 

Sustained. 

up. ZELENKO: I respectfully ask that I may be 
permitted to ask that question. 

THE COURT: You may respectfully ask and I 
respectfully decline, because vou mav not ask something 
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for a man to stand on while he was working? 

A No. We couldn't put a mat there because some¬ 
body might trip over it. 

Q Did you ever trv to nut a mat there? 

A We never did. 

Q There were times, weren't there, when water 
could come over there before it was mopped up? 

IIP. CARP: Objection. 

TIIE COURT: That was one thinn which I was 

wondering whether anybody was ever goino to ask. 

What was the distance between this water fountain 
and where he was standing, because it seems to me from those 
photographs it's rome distance. 

MR. ZELENKO: I will adopt his Honor's question. 


fountain? 


feet? 


How far from that salad table was this water 


Well, I'd say from here to over there. 

This railino? 

That's right. 

HR. ZELENKO: Would you say that is about 12 


THE COURT: About 12 feet. 

HP. CARR: 12 or 15. 

THP. COURT: 12 to 15. Thc 1urv lt „„„ 
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have their ov/n impressions. 

0 Did you have any mats under the water fountain? 

A IJo, 

n Were there times in rouoh weather when water 
would come out of the water fountain after it was used? 

A If it was being used sometimes water would spill 
if the ship rolled. But it was the dutv of the messman 
to mop it up if they were workino. if they were not 
workino and nobody mopped it up before, they would mop it 
up when they come to work. 

Q Dut there were times in rouah weather when water 
came out of the fountain? 

Rinht. Or possibly when somebody was usino it. 

THE COURT: On any occasion that you saw water 
come out of the fountain would it ever land hv the table 
where he was working? 

THE WITNESS: It would alwavs land over to the 
side, it would go that far. 

THE COURT: Did it ever go 12 to 15 feet over to 
where this table was? 

THE WITNESS: It wouldn't go over to there unless 
the ship was listinn to that side. 

THE COURT: Did you ever see that condition? 

THE WITHERS: I never saw it. I saw thr ship 

* * * 
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A The salad bowl, you could just reach over fron 
there to here. But this is a class rack. On rouoh 
days this rack is not there. It's in the cabinet. 

That is why ho brought the salad bowl over there. 

MR. ZELENKO: If your Honor oloasc, I may just 
point out one thing. When the plaintiff put the K there, 

he was indicating the table he worked at. The question 
wasn't that he was standing exactly there. 

THE COURT: He is just amplifying so the jury 
can understand the picture better. 

Is there anything that is not there on rouoh 

days? 

TIIE WITNESS: Thi3 glass rack. 

THE COURT: Show the jury what you are talkino 
about. Put a circle around it. You say that is not 
there on rough days, and that is where he was workinrr. 

THE WITNESS: That is not there. 

(Witness marks.) 

0 You say the job that Mr. Koa wan performinn that 
afternoon was not a necessary job? 

A It wasn't necessary. 

0 And you state that because of the weather 
conditions that existed that day? 

A Recause of the weather conditions, when it's 
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rough like that, we leave the salad in the broartbox in the 


bowl with a few dishes out there. Anyone wanting a salad 


will come by and scooo it up himself. 


At any time either before or after this accident 


did Mr. Koa mention anything tc you about water beino on 


the deck? 


Mot to me. not at all. 


Q Was the report o* personal injury prepared by 
the purser aboard the ship? 


It was prepared by the purser. 


I show you this document that has been marked 


aa Defendant's Exhibit A. 


This statement was prepared after fir. Koa had 


been sent to the doctor in Yokohama, Japan. 


Did you Sion this particular report after it was 


prepared? 


I signed it after Mr. Koa had signed it 


I signed it down there. 


fin. ZELENKO: If your Honor please, do they claim 


that is the original or is that supposed to be a coov, or 


what? 


THE WITNESS: That is a carbon copy, it's the 


third copy. 


MID COUnT: Therefore, in the sense that it is 


/ 
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the original, it in a third copy of the original; is 
that your testimony? 

THE WITHERS: Yes, sir. 

Mr. Milton, when vou sinned thin narticular 
document was Mr. Koa's sionatui*. on the document? 

A Ilis sianature was clear on the first document 
on the too. 

MR. ZELEHKO: If your Honor please, that is 
objected to. We are talkinn about this document and the 

witness is now talking about somethinn that I cannot cross- 
examine him on. 

THE COURT: You see, we don't fornet what happen¬ 
ed in the past here. There was a statement made by you 
that you got a document which doesn't have the sionature 
on here. He is entitled to show vou how it happened. 

He says on the original document the sianature is clear, 

but as you go through the carbon ennim it doesn't show 
through. 

MR. ZELEHKO: I most respectfullv object to the 
introduction of that document. 

THE COURT: He didn't introduce it. 

MR. ZELENKO: I submit that this witness cannot 
testify to something that is not in evidence about which he 
cannot be ..ross-examinod. 
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Tlir COURT: You will look at it. Ho'.*? rot it 
right there. He is layino a foundation for tho purpose 
intioducino chis to explain to the iurv v;hv if this 
issue cone.*? up the signature isn't there on vour cony. 

That is as I understand the offer of nroof. if that is 
the purpose of it, I allow it. 


MR. ZELENKO: i resnectfullv obioct, vour Honor. 
0 In addition to vourself and Mr. Koa did anybody 

else siqn this document? 

A After Mr. Koa signed it I sinned it, then the 
captain signed it. 

O Is this the captain's signature that appears 

here? 


A That's the captain's signature. 

THE COURT: Do I understand vour testimony 

i * - 

that when you saw this document originallv there were throe 
parts to it? 


THE WITNESS: ^hree narts. 

THE COURT: Tho original, which was on top, and 
the other two underneath: is that rioht? 

THE WITNESS: Underneath it. 

TIIE COURT: And between them there was carbon 

paner. 

THE WITNESS: Carbon paper. 
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Did M-. Koa's sinnature appear on the top/copy? 
A It appeared onthe top copy. 1 only sio l after 
the person siqns, that is involved in the accident/ 

0 Is this a document that the Purser rre/ares 
whenever an accident takes place on a shin? / 

A After he has sent the person to the /octor, then 


he makes up this form. 


MR. CARR: I'd like to offer thji.p/in evidence. 


your Honor. / / 

MR. ZELENKO: This witness dirjn't make up this 

document, Judqe. 

THE COURT: Ho, I am not qoinrr to accept it at 

thims time because you have made no issue,' of it except to 
make an oral statement which you don't know under oath 
and which doesn't bind anybody. You have made some 
remark that on your copy it doesn't appear. 

MR. ZELENKO: I have another objection — 

THE COURT: That is sufficient. The jury is 
directed to disregard all this stuff about this document, 
he says there is not a sinnature on this document. ^hat 
is not under oath. In linht of there beino no testimony 
at this time in the record as to what this document contains, 
I am qoinq to sustain the objection. 

0 Did this document contain a statement from Mr. 
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Koa as to how his accident took nlaco? 

MR. ZELENKO: I object. If it is not in evi¬ 
dence I object to any statement as to what the document 
contains. 

THE COURT: He is avowed to show as layino a 
foundation for the purpose of attempting to introduce it 
in evidence. I don't know whether he will he able to 
do it, but he has a riaht to trv it. 

Read the question. 

(Question read.) 

A It is the statenent on there from Mr. Koa. 

It has to be, before Mr. Koa can sion it. 

0 Do you see that statement onthis document? 

A This is the statement here. 

MR. CARR: The witness is indicating a statement 
that appears in the fourth box. 

0 Was it under that statement that *i r . Koa' s 
signature appeared? 

A Under that statement. 

THE COURT: Do you know Mr. Koa's handwritina 
when you see it? 

THE WITNESS: I know it. 

THE COURT: Do you have to see it from time to 
time when he writes his name? 
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THE WITNESS: Sec, each wee!* thev have to write 
their overtime. When they write their overtime then the 
deleqate brings it to me and I type it out. 

THE COURT: Then he sions it? 

THE WITNESS: He sions his slip. He has to 
write the name on his overtime slips. 

THE COURT: I just want to know whether you 
have seen him write his name. 

THE WITNESS: I have seen it. 

THE COURT: Is it your present opinion that the 
signature on there was made by him? 

THE WITNESS: It was made by him. 

Mil. CARR: I offer it in evidence, vour Honor. 

MR. ZELENKO: Did this witness testify that he 
typed out the paper? 

THE COURT: No. 

MR. ZELENKO: Then I renew mv objection. 

THE COURT: Overruled. He has now testified 
that he recognizes the sianature of the man and that is the 
sianature of the man and it said somethinn that he is 
supposed to have said. Under the circumstances I wi.ll 
allow it. Not as a business document or anythino else, 

but as a piece of paper on which he sinned his name and 
there is a statement appended thereto, to which his name 
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(Defendant 1 s Exhibit A was received ir 
evidence.) 


291 


MR. CAP.R: It is admitted for the limited 

purpose — 

THE COURT: The limited purpose onlv of what he 
himself sinned. Mothinn on there binds this plaintiff in 
any way whatosever. Only what he himself sinned. 

MU* CARR: May I read it to the jury, your 

Honor? 


•HIE COURT: Yes, you may. It is in evidence. 
MR. CARR: "Shin took sharp roll throwinn me 

to nalley window into the crow pantrv." 

10 January 1971. 

I have no further questions. 

★ ★ ★ 

RECROSH EXAMINATION 
BY MR. ZKLEMKO: 

0 I am noinn to ask you to look at this Exhibit A, 

Mr. Milton, and ask you whether or no t your sinnature and 
that of the master's appears so you can read it? 

A. It does. 

0 I ask you to look where Mr. Koa was supposed to 
have signed. Is that just as clear as your sinnature? 

It ir. not ns clear because a lot of peonln don't 
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2 

* ★ * 

(Pause.) 


3 

Q 

Mr. Milton, Mr. Carr just asked you whether the 


4 

job that Mr. Koa was doina was necessary, and you said it 

• 

5 

wasn' t 

necessary. Is that what you just told him? 


6 

A 

I said it wasn't necessary that he had to dish 


7 

out the 

salads. 


8 

0 

You just said it was not a necessary job? 

• 

9 

A 

No. 


10 

0 

Rirrht? 


11 

A 

That's right. 


12 

Q 

And yet, as you sat there and vou saw hin dishing 

9 

13 

the salads out in that weather, you let hin no ahead, didn't 


14 

you? 



15 

A 

That's right. 


16 


MR. ZELENKO: No further questions. 

9 

i 17 


THE COURT: All rinht, Mr. Milton, thank you. 


18 


(Witness excused.) 


19 


MR. CARR: The defendant rests, vour Honor. 


20 


MR. ZELENKO: If vour Honor please, at this tine 


21 

I would 

like to offer into evidence a cony — 


22 


THE COURT: Wait a minute. 


23 


Defendant rests. Plaintiff's rebuttal. 


24 


MR. ZELENKO: I would like to offer into evidence 

• 

25 

a copy of the exhibit that ^1 was server* with. That is. 
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this nan rlid not lose an hour o* duty time? > 

THE COURT: No, that in the danaoos. I don't 

see any need for that. We will ao into that if there 

is a recovery hero. 

MP. ZELLNKO: In view of the testimony of this 
witness I was going to get the plaintiff back on the stand 
and deny that he heard the steward tell him anythinn. 

Rut to do that I would have to have and I have already 
called our interpreter, I can't not her ho r c this afternoon. 

I can have her the first thing in the norninn. Unless 
Mr. Carr will concede, without concedinn thn truth o* it, 
if that the plaintiff took the stand anain he would deny 
that he hoard the steward. 

* 

THE COURT: I was under the impression that he 
did deny it. 

MR. CARR: lie already has. I will so stipulate, 
that if he resumed the stand ho would testify that lie did 
not hear the steward. 

THE COURT: All rinht. 

(End of side bar conferonco.) 

THE COURT: There are two thinns that resulted 

fiom our consultation here. We essentially discussed a 
matter of iaw which, of course, as I explained to you before 
wo don't discuss in your presence usually, although wo have 

* * ★ 
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EXCERPTS FROM PLAINTIFF'S SUMMATION 

elh 52 

to mop. What does Koa say took p la ce at that „ 

M at that time after the 

minutes while he is working? if you have 

~ *• - »• .... «. u „ „ nr 

“ “ h ™ *»'« or r.„ , 

.... • i am going to make 

h 6 ^ “ — sald * And see how lonB 

he WOrklnB While «" «P - rolling in the rough ' 
weather, and the two superiors sitting there, obviously 

d ° ? ^ had t0 d ° «.ose were his orders 

- be says then the ship gave an extra roll. x Kaa 

6 bOWl ln " hand ’ ladllnK the left, and water , lme 

the room into the nantw „_ 

pantry room and dropped the bow]. when 

I got up my pants were wee. 

Milton said he didn't feel his pants. We are not 
talking about puddles and we are not talking of slush 

“ ■” ““ «*~ »™.r roll „„ | 

~ ... ». ...... t iub-it ^ 

10 U, wet or dry, thej- had him working in an unsafe plane 

and in an unsafe condition at that time. Those three or 

four or f lve minutes, and they wanted that work done 

otherwise they would have -aid a 

‘ivu .aid sit down and don't work. 

No. like MU ton said. First he filled the six, and then 

1 t0ld M '"' a " d he S,,,d ”• %» do two more. That was 

^ ^ ^ 
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you don't notice it. "Have vm. 

to aVe yOU ever oee " water f rra time 

1/0 time on the deck? 

■* .... ,, „ 

...... ...... ^ 

the color of the 

the tile? -newer: If that dec k Ja 

wet, if you look fop u> you Mn aee 

Now, Milton told you what th™ 

you wnat they were supposed 

0 d °‘ M ° P thG d ° 3 l0t ° f thln ^. But did they , 

It. Could this accident have happened unleee it happenej 
way Koa told y ou? 0 f course> after ^ ^ 

People who wanted to mate things cryetal clear and now 

want to do some cover un , v , , 

up. so what happens? Well, he is 

« th him, but he went a3llore t0 3ee dootor3 too> And ^ 

<• ship lands. Right on board oome investigators from 

6 °° mPany - ^ * la "^- *»« this can, who was an 

investigator at the time. „ e sees in there and he 

and he comes 

right up to Xoa. Let's be D ract^ n i > 

' P act?ca l about it. is he there 

to 10 Koa any good? As Mr. Carr said, let's be*i r about 

Ings. Let's be fair about things. is he there to be 

falP t0 K ° a? 13 he thrre *> » -act version of what 

happened? or is he there to protect the company against 

8ny POS8lb5e Cla "" — *• omy claim that a seaman 
llk# Mr - KM Can la *» «>• f«*.«l court here, this 


lOiiTurau meva.e 
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iS " C0mPen8atl0n i, it. Elther he proves 

Ms claim, and this is his harden, he's got to go through 
this. And as the Judge cold you in the beginning, seamen 
are wards of the court. They ger protection in the 
federal court. Thi, is what he a got to go through, you 
=aw Koa. You heard Koa. You saw his brother. Art there 
he is, he is injured, the ship lands, he's been to two 
or three doctors, he is waiting to get off, and this man 

comes up. Do you see questions and answers here? No . 

He reduced it to wril-lnr u . 

SO writing, bure, he's got the name and he's 

SOS the date because they got that from the medical log. 

That is What he says, that is where they start with, the 

medical log. They Just want to protect this company. 

And you can bet on that. You don't have to know anything 

about maritime law. You know why these investigators are 

there. And then "X was walking in the messroom." How, 

look, nobody, even these two men say that Koa was walking 

in the messroom. He was standing, of course they tried 

to explain it by language difficulty. 

How. I never heard anything like that. Mr. 

Andntza has a second language, some of us have other 
languages too. But that doesn't make it easier to communicate 
with somebody who doesn't speak the language that you do. 

This fellow is of Chinese extraction, and so is his brother 


i 
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Who works in a kitchen coo someplace . And he lives in 
New York. And If they were so anxious to E et everyth,n c 
down It would have been easy. While he e ets home. Have 
somebody up who can talk his dialect and find-out what's 
what. Uo. They wanted to get It down and they wanted to 
make sure that that deck was dry and clean. "And I fen 
because." Dp you believe that Koa read that over before 
he signed It? ho you believe he was able to? I don't think 
you will. Put yourself m the position on that ship 
on March lt>th, and I think you are going to find out. 

You know, there Is another little thing that comes out 
about what happens in thesesituations. The cook, Eeley, 

When I asked him In a deposition, what did you remember 
about this, and he said, "What did you remember about 
this accident to Mr. Koa from the date It happened until 
the time that this man came to Cake your statement or, 
the day that you signed your name? Did you remember your 
accident, did you keep It In your mind? I don't keep nothing 
in my mind but It comes to my mind when he told me about 
the fellow getting hurt on the ship. Then It came back 
to you? Answer: Yes," 

What do you think an investigator is doing up on 
the ship talking to the cook and talking to Koa? Is he 
out to hej- anybody but the company? He is experienced. 


sou 
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He .now, what's Kolng to make . dlfference ^ a 

™ybe ut* on. Whc re does he get , hls 8tatemenf? ^ 

he give Mr. Koa a copy of it? He said n 

He said no. Just had him 

SlKn Underneath - Pl8t “” th * circumstances. Is that fal „ 

ob was It taking advantage a poor simple soul who Just ' 

about knows enough to write his 

e his address and his name and 

they try to make a big English 3cholar out of hlm< ^ 

what the menu was. How many times have you gone into 

restaurants with ethnic backgrounds. Chinese or etherise 

and the water can Just about tell you what's on the menu. 

That is what Koa did. Why didn't they give him a copy or 

this. Wouldn't that be fair? Take it hr*m «.. 

iaKe it home with you, it is 

what you signed, "i read It to my brother." Neither of 
them could read this. Doth of them said it wasn't read to 
us. The, trusted him. They wanted to get off the ship. 

Don't forget, this wasn't a stranger coming from the 
outside. This was somebody from the company. Their 
employer you have to understand the type of person Koa 
la and his brother. Koa Is working for a big company 
and he's got a Job and somebody comes In from the company 
and he signs his name because the company tell, him to. 

H<! trU3tS them * But ,s fche clal m that he war. In there. 

Where Is this little statement here that neither Mr. 

-uier saw signed, bu, Koa's name Is on there, ship took 
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“ 7 ,“' 

in here. Not the wav it- « 

' “ — ° Ut *" the courtroom. You 

T *"* 18 the — — drew - up? Hllton aayB( 

I didn't draw it nn t ^ 

n, I don't know whether his 

,er nis name was on 

:;r the er the tYpewr,^. flnd 

SUPP ° Sed 40 Sh °“ — — Is all that too, 

p ace. You know what part of the truth is? Yes. that did 

take place, but that i 3 Darf 

Mrt ° f the st °ry. They knew at 

that time what had happened, that 

a, cnat Koa was working and 

he was dishing salads dih h« 

ads. Md he contribute In any „ ay t0 

the happening of this accident? A lot or r „ 

a lot of talk of this. 

1 ! y, he should have Known better He k , 

netter. He shouldn't have been 

standing there. He should have been h 

nave oeen here, he should have 

stopped, Now tot.a look. »e weather la rough for two d.,-a 

n< nobody complained that he didn't do his regular work 

^ thos ^ tv/o dnvH Tf 4 

. a/s. it is only now that the company is 

complaining, because he had an accident *,„■ 

an accld snt. But can you picture 

nim In those two days before t», 0 f 

ays beiore that, rough weather for 

^ NOb ° dy Say3 that ^ hi. stop working. , ls 

WaS 3 ^ breakfast that morning, 

abOU ° dinner tHe nlpht bef ° re? Obviously he was doing 

his work. Nobody has cone j n here 

cone in here, there is no testimony . 

A 1 A A I 
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thl " k the fact3 ar ° W1 th hl ". MO he have an accident, 
vee. Bid he have an accident while he waa working? Y es. 

What waa he doing at the time of the accident? ladling c ,ut 
the salad. Everybody agrees. But then they all take off 
m different directions. But that la the company. That 
13 the investigator. These are the reports of the accident. 
These are the people who are Interested. It Is their .lob 
to be, to protect the company not to protect Koa. I am tryl-, 
to protect Koa. Kaybe I am not doing It too well. But I ark ‘ 
vou In In what your job is, to protect Koa because I think ' 
he's proved Ms case as best he could. He can't bring i 
witnesses, who does he .mow on that ship? They say about 
we didn't bring any witnesses,they could have brought 
them too. Nobody says those witnesses were under our 
control. Don't be fooled by this business that this 
was Koa's job to mop the floor. Koa said It was the other 
man's job to mop that floor, but m any event, the boss 
was there. And we don't exaggerate by saying there was 
puddles of water. The ship took a roll and down he went, 
for the first time In two days In rough weather and we 
domt know how many other days In rough weather, and o"f 
he went. What could have thrown him? Yes, as he said, the 
roll of the ship and the water. But you have this other 
thing that I say, this other area In the ship. Before (.he 
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■Up ~UM, b,p„« „ 0M 

r »~™ 

little salad bowls. And th P r , 

And the Lo rd wasn’t in * 

time Anri at th at 

. And they permitted h, 

i ‘" and expected him to work iJ 

because as Milton said slx m „, ’ " 

That la h Mere su PPoaed to he served 

S h ° W MUt ° n — - - - the Intervening ’ 

| <* *- had nothing to do with placing him m thi ' 

danger because if they hadn-t " * 

w . y adn t expected him to do his 

WOrk ' lf he —■* — — to do his work. If 1 , 

hadn't known that his boss 

would have had hi ‘° * *Nr 

had him away from that table the minute he 

Picked up the salad bowl and said look Koa 

Whatever this r e n > • . or Chong, or 

work on your part at all. Do n't forget Koa 

before, And they let hi W ° r: ' i,1 S 

- „ • Then there would be no act 

som -‘ — nothing to do with It.guty.hle 

tHlnS l ° ^ ” lth and 1 you to protect him 
under the areai 

areaa of your work here 

nere. Because he's rot 

sufficient burden 

rden to assert his rights Ann r 

-ignts. And I s a y that 

under the AtT-n,,.,!. 

ances he's proved his case. And 1 ask 
1'ou to go along with us. Thank you. 


24 
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1 aS0Un,e thSre 13 it being operated by 

the defendant in this ease. So ail those legal th i„ pa 

33 fa ” a ° ^ 13 °° ncerned ' there is no question about 
it. 

If anybody employe, by the ship by way of being 

a steward, a cook, or anybody else, did or caused anythin, 

to be done which caused injury to this plaintiff, this 

defendant io responaible for it There n 

• jnere la no quectlon 

about it. 

Wore are areas of serious disagreement, however, 
and the areas of disagreement have been pointed cut to yon 
in the remarks made by counsel. They have told their 
positions to you and In many areas they are in co-,,1 cte 
disagreement, of course, what they said is not evidence. 
We evidence came from the witness stand. Anything t, at 
I say about the facts is not evidence either. I don't 
intend to discuss the facts at any great length. As a 
matter of fact, i a3t night I did set down what I remembered j 
to be the contentions of both parties, but the way it 
has worked out and the admirable fashion in which both 

' T • ecvired tVir contentions, I am g.,in. We v„i,. ( 
little of that in my remarks because you have Just heard it. 
You have hoard what their contentions are and 

there is no need for mo to reiterate them, or the nuostio.-c 

★ ★ ★ 
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or testimony, rather, evidence, of this immigration law 

and the /act that when you do apply for citizenship you 

are supposed to be able to read simple English phrases, 

and so forth, and to write some, a, Is generally comprises 

evidence In that category, a- ! indicated, those five 
categorles. 

/hat Id rot evidence, because since you must 
consider this ease on the evidence as you heard It here 

“ th0 courtroOB ' you munt take out of your minds things 
'•hat are not evidence. The comments between the lawyers: 
comments or the court and the lawyers; anything that wan 
sa'd between the parties, and some things were said where 

they gave personal knowledge of something. That Is not 
evidence in the case. 

Neither of us was sworn; neither the lawyers 
nor the court. So anything we said In this case Isn't 

evidence at all and you arc to disregard It as far as being 
evidence Jo concerned. 

A question is not evidence either. The one 
form of question which I indicated to you-that this 

occu ”^ J the trial r vi h> e example J 

^ed was where if a witness is asked, "When did you stop 
bc.,itinc your wife," and there is an objection and there 
is no answer, you cannot assume that >cause it is in ihe 


* * * 
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did not allow it for the fact ihn<- k 

1 that he rnadc an observation 

that that was the fact. That la not In the case. 

They chose to argue from that, but I tell you 

now, there Is no evidence* in 

evidence In this case that this man 

was reckless or any other dc-crtntlon that 

option that was used. This 

allowed for the purpose of refreshing the witness' 

-collection as to why he remembered the Incident and how 

he was a 1C to give a statement. That Is the only reason. 

Having described to vou the tmmio 0 

you tne tool3 used by both 

—des to present their arguments, namely, evidence and 
what is evidence and what Is not evidence, we win get to 
the point now of how do you evaluate the evidence; how do 
you come to se where the truth lies In this case. 

The first thing that Jurors usually do and have 
done under our system Is to observe the demeanor or the 
witness; how he's testified; how he answered the ouostlor, 
how hls answers conform to the rest of the evidence that 
is in the case which you have aiready accepted. 

It'S like doing a Jigsaw puzzle; you fit m parts. 

The fact that this man had to testify t-h>m v 

° te8Uif y through an interpreter 

not nrejudi.ee h , n> r, '>r*4 ft * u 

nr - act that- he ip, p, 

not prejudice him. Our law is equal to an people. It ’ 

doesn't see color; doesn't sec faces, it sees rl, hts. 

That is what we see. if you have a right, you are entitled 
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40 “* “ ^ haVenH «. *ou are not entity to 1; . 

It doesn't make any difference what your cole- 
What your form of speech la, „ ha t your dreaa la, or any-’ 
thlny olae. So that In observing the witness you don't 

Just like When someone comes and wants to sell 

something to you or you want- ^ k 

want to buy something. You use that 

same fine discernment in usimr vn„r. < ^ 

using your judgment as to what 

these witnesses say here as vmi a . 

as you do in making decisions 

in matters of life Important to you. 

One of the things you shouldn't do Is to leave 
your common ssnse outside the Jury room. You bring y0UP 

common sense with you. And one of the lawyers a)tuded to 
chat. It'S very well m argument, for example, to say wen, 

‘ M ° fell ° W Went ^ the ” e ‘0 take a statement from ,* 
*’ y ° U tMnk ht «* there to protect the defendant! 

<•3 not obliged to go un there to nroteot the defendant. 
He was obliged by the company to go there and make an 
investigation. To there anything sinister or nefarious 
about a company trying to protect it. n e hts m getting 

(• I *■" O r-, ° - l.l 

' ' th " e„ the n- . 

are fresh so that they can have accounts of It? 

Vou would assume from that that everyone j. 

L " f: ° “!» to get a 3t*fc«-rni 


a r 'rcOF and hf' |j; 
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to trip him up so he can hurt him In some May . Sallor5 
sail on these ships all the time and they sail on them 
from year to year, and the company needs sailors as much 
as the sailors need the company. Co you think a company 
would last very much in bus-ness if they went around 
taking statements from people and In effect putting them 
out of court If they had a proper claim. I oppose It 
could happen, I don't know. 

Mr. Zelenko argues that this man went there for 
'ho chip and therefore something happened. Well, the only 
thing I suggest happened Is this, that In giving, looking 
into this man's testimony you must look into his Interest, 
the Interest of every witness In this case Including the 
steward and the cook and everybody else who is employed 
hy the company; you must know that they are employed by 
the company, and consider that. And you must consider 

totality ol the evidence and determine whether or not 

there Is something In there that will assist you In arrivln 
at the truth. 

On the other side of the coin, Andulza, he was 
nn Investigator, he has since become a lawyer. We'i, 
lb a fact for you to consider, whether a follow who's 
cot a career to go on and la now presently a lawyer Is 
going to go around and do his kind of thing, put words 
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into mouths „f somebody who never said that at an. 
are Judgments for you to make. 

Mr. Carr su CK ests that the plaintiff hero gave 

a l0t ° f VerSl ° nS UI ' , WS «*"« therefore, there ,„, s t 

comethJng wrong here hecejse all he is trying to do lo 

cover up here and try to come out at a point In time when 

he's got a good lawsuit by wav of hin 

y way oi nio statement and his 

testimony, 

Weil, here ariam it is up to you to determine 

th ' S - ThH lnt<!re:,t ° r evo ^ »l*na»» in the case. incXudlre 
the plaintiff, is of interest to you i„ evaluating the 
testimony. You look Into the background of each of the 

witnesses, determine what their pesltien Is, and then 

based upon your analvc ir r .r *«. 

anaii..!., of It, you come to a Judgment 

SS to how much you believe and what you believe. 

Of course, the cook and the steward are fellow 

'•mnlo.ces of the plaintiff. They come out, of the same union 

hall. So that you consider their Interest as company 

ley<" s end also their Interest as follow colleagues 
v;ho work with him. 

There.s been no shewing here that I 

“ f that there Were any flehts between any of these witnesses 
and this Plaintiff. There Is some evidence they went for 

* U t " ™ tlne Wher ‘ hr wrnt Cet medics t treatment are 


I 


I 
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There are some statements here which 4 - v 

XL wnLcl1 cannot be reconciled 

if they are made by one person and i 

” on ' anci these have been brough 

to your attention by the lawyers a <* 

wj er3 a.j they cross-examined 

these witnesses, 

Tf you find that c witness has said one thing 
at one time and another thing at another time lf 3 up t0 

you to make a Judgment bated upon that, baaed on all the 

evidence, pius the Tact aa to where the truth Uea In the. 

particular area. So you will remember and conatder thoae 
in mribjng jour Judgment, 

Having described to you the various propositions 
111 th °' iU nr8t tw ° oen tencea I gave you, I am now going 
to dciIne and explain to you what unseaworthlneaa la and 
what Is involved in this case. 

The mere happening of an accident In and of 

Itself does not establish that the able „ as unseaworthy. 

Proof must be adduced In that regard. Unseaworthlneaa 

under the maritime law requires that the ship owner, and 

a,.e the defendant, owe3 to every member of the 

crew employed aboard the ship a duty to keep and maintain 

the Chin end all the docks, naaaagewe-a and ™<~ 

in a seaworthy condition at all times. particular 

area we arc concerned with here, of course i rh 0 

* w course, is trie mresroom, 

TO be seaworthy means to be m a condition rcaa. uc- 
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suitable and fit so that It may be used for the purpose 
for which It is intended. And In this case, of course, 
we are always In the messroom. That Is the only area we 
are talking about of the ship. 

Some of you may t-'nk that when we are talkine 
about seaworthiness, and so forth, ifs O ot somethin,; to 
do with the ability of the ship to sail and not to sink, 
and so forth, it goes further than that. As I Indicated 

to you, the ship must be in such condition as Is reasonably 
fit for the intended purpose. 

an unseaworthy condition may result if the 
sailor is not provided a safe and reasonable place to work. 
So that essentially that Is the claim of the messman here, 
of this plaintiff. He claims that this area In which 
ho was working and what he was doing at the time and the 
happenings at or about the time that this occurred created 
a condition which was unsafe and, therefore, as a result 
of that he wa3 injured. 

'..lien I was selecting you as Jurors I talked 
to you about the negligence aspect ss that time. That 
has been disposed o<\ and the fact that It has been ..... .. 

of is not to the detriment or benefit of either side here. 
What we are deciding now is one phase of this ease. The 
fact that the court took action m, that la a matter of leu 
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and has nothing to do with this area. 

However, i„ this area here, the unseaworthiness, 

thlS dneS n0t dCper,d upo " “W negligence or fauxt on the 
part „r the ship owner, because it doesn't mare any « ffH , 

whether he was negligent or not. The ship „„„er is u a 

for consequent damages proxlmately caused by an unseaworthy 
condition existing at the time and place, even though 

h ° ^ have ° xerclsed due nnre and he may not have even 

h8d n ° t1Ce ° f th ° condition. If m fact thed,lp i8 un . 

seaworthy, that la a fact upon which the plaintiff can go, 

a recovery, whfe'cher the nhin , 

me owner l:nows it or not. 

An injury is proxlmately caused by an act or 

failure to act whenever It appears from the evidence that 

the act or omission played a substantial part i„ bringing 

asout or a"'"ally causing the Injury and that the injury 

*a S eUhei ' r ' direct result or a reasonably probable con¬ 
sequence of the act or omission. 

The ship had a continuing duty to supply a safe 
Place to work, '(he ship was at the time and place here 
involved, obliged to furnish the sailor with a reasonably 
..are Place lr which to work and to use ordinary care u.~j. - 
the circumstances to maintain the place of work In a 
reasonably safe condition. 

This does not m- an that the ship m a guaranto- 


•if 


t«i 
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or an Insurer of the safety of the place to work, the 
extent of the ship's duty la to exercise ordinary care 
under the circumstances to see that the place in which 
the work is being performed is a reasonably safe place. 

If you find that w.e plaintiff's Injury was 
caused solely by his own fault or conduct In continuing 
to work despite warnings by his superior to sit down due 
to the heavy weather, then the plaintiff cannot recover 

against the defendant and your verdict at this point would 
be brought in for the defendant. 

How, there is a conflict of evidence in this 
area. The olaintiff aays he was never warned, he was never 
told not to work. And the defendant says that through the 
cook, I gues 3 it was, or steward, one of the two, I guess 
tt is the steward, that he told him to ston. y 0 u have heard 
the contentions of both sides In this area. Iiecall them, 
apply them to this particular area. 

If you find In fact that the warning was given 
and he railed to heed the warning, then, of course, you 
charge him with that. On the other hand. If you find that 
O'then because of a Ja-vuu -a difference or because he 
actually didn't hear It or for some other reason he didn't 
understand It. then of course he never got any warning in 
t-fii:: case-. It's a 3 simple as that. 
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The argument was made by both lawyers and i 

don.t see any reason to pursue that particular area any 
further than that. 

1 might cite as an example of the fact that 
you must use your own recoil notion when you come to a 
determination, my recollection Is, and It dooen-t bind 
you m any way, is that the evidence is not only that six 
men were going to come down to eat, the evidence was 
that the crew was going to come down to eat but that six 
of them were on watch and they would have to leave before 
the others. That Is essentially why there were six bowls. 

If that is not the case, then U3e your own 
recollection of It. Because It seems to me that was the 
case, the way one of the lawyers was talking about It, ,t 
looked as if there was only going to be six men coming 
down to eat that night, and I don't know if that was the 
fact at that meal. But to use your oun Judgment about It. 

In reference to this act of Ood that was talked 
about by both lawyers. It Is not a valid defense to a so'.. 

like this to contend that the Injured sailor assumed the 

r >.5* of" hi c 1 * < r -f n . 

1 } - n1, i i.n "act the r>;r. v i.-, 

whole or in part from the unseaworthiness of the vessel. 

Although a nailor never assumes the risk from any un- 

seaworthl.no. 3 of the vessel, it is common knowie<! :-r- -JiLt 
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I could go on and point up again what theae 
lawyers have said about their contentions as to their 
Positions, but I think they have done it wen and they 

haVe d ° ne “ U " tM * « - have been over the areas 

a number of times; so I am «,t going to eo e 

going to go further into 

what the contentions of the two parties are. 

1 am simply gol ng to indicate to you that at 

this stage of the caap u < 

° your obl iEation to look into 

the totality of the evidence t-hm- 

laence that was testified to here 

in court, and then you make these judgments. 

The first Judgment you must make is this: 

was the ship unseaworthy? The plaintiff 

e Plaintiff says that it 

was because he didn't have a safe 

a 3afe place to work. The 

defendant says that it was not unseaworthy because there 

nothing wrong with any part of the ship, there wasn't 

any water there, there wasn't anything that they did or 

fa!led to do which in any way created an unseaworthy 
condition. 

And then, if you find that there was an unsoa- 
worthy ship, you must dete™i„ e then if it was the P roxU,ie 
cau,e or whatever Orman*, he got. y 0 u don't ,,,, 

he Was hurt but 00 *now that he was hurt and 
that 13 surt lclent for this purpose. 

a ’ PCC “ lt - 33 I told you before, the 
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Plaintiff has a,. burden of prov)nfi thl8< and ^ 

"" 8atlSfled ShlP - an seaworthy, then you cone 

in with a verdict for the plaintiff. 

on the Other hand, if you f)nd that the ghlp 
wae not uneeaworthy and th- the defendant , 3 poalMpn ls 

well taxen that this was the cause of this wave over which 
they had no control and the weather though which they 
had been going there, then you find for the defendant. 

the event, you rind for the plaintiff you otlii 

have a further chore to rin Ho 

to do - because you will recall that 

1 told you that this is under the rule of comparative 

damages, and therefore when you come to this point if 

you find that the plaintiff is entitled 

a entitled to recover, you 

must consider w’naf 

> if anything, he did which in any v/av 
by his own fault contributed to the happening of this m- 

cident. And if he did in >ny way contribute to the happenin' 

of this incident, then you will t-nii . 

you will tell me what percentage 

that you think he did. 

For example, if you f eel that it was Just as 
-eh his fault as the shi P . s fault, that would be 50 per 
sent, right? on the other hand, if rMI thinh u M , r 10 

per eent his fault and 90 per cent of the shlp-s fault, 

then. Of course, you would report that It was 10 per cent 
his fault. ++* 
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(At the side bar.) 

ZELENKO: Do you think if. possible, maybe 

we should go inside, judge t thinir *k , 

E I think the jury can hear us 

here. 

THE COURT: I don't think SO. They will tMnk 
we are booking up something we shouldn't be doing. We 

wm start with Mr. Zelenko, slnee he Is the plaintiff. 

Any exceptions? 

ZELENKOt I resnepfrni iv . 

respectfully except to that 

portion of your Honorla charge wher0 you ^ Mords 

or substance characterising a question which I asked, 

like Mr. Zelenko asked that was there anything wrong with 

the fountain. I think the emphasis on the fact that I asked 

a question was prejudicial and I except to that, your Honor. 

Then I resoectfullv exrent- 4.u„4. 

uj. xy except to that portion of 

your Honor's charge In which your Honor went Into a certain 

number of statements In which you In effect suggested to 

the Jury that there was something sinister about a company 

going about getting statements; I think I have copied this 
right, but this Is the nortlon of it. 

THE COURT: All right. Your exception is noted. 

MR. ZELENKO: That you must not assume that they 

are crooks and that you think a - you don't think the 
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company could stay In business If they didn't take state¬ 
ments down properly. I think this was beyond the - j 
say this most respectfully. Judge— I think tills was 
teyond the ordinarily or proper comment on the evidence 
and was highly prejudicial. 

Then of course in regard to Mr. Anduiza, your 
Honor then made a statement in substance I believe that 
the Jact that he is now a lawyer and he was banding a 
career, that you didn't believe that a Jury should feel 
that he was going to go around and do anything improper. j 
I believe, your Honor, I would suggest to your Honor also 
that that is beyond the area of fair comment on the evidence, 
and is highly prejudicial as it doesn't speak of the evidence 
but just speaks of a characterization of a witness. 

I also except to that portion of your Honor's 
charge where your Honor classified the stcwai-d and the cool: 

coning from the same union hall as the plaintiff and 
they were colleagues of his." Although there was no evidence 
of it, there is evidence that they are his superiors and 

he was bound to accent their orders, which your Honor 

on* ti-.ed. 

In the framework in which your Honor gave that 
to the Jury, T respectfully except as being prejudicial 
and not proper. 
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Then your Honor came to a certain portion or 


the charge in which yo „r Honor stated that when an act 

or omission pUyed a substantial part In certain causation, 

then the party would be liable T w 

J-e. i aon't remember tie 

I would ask your Honor to charge that when an act or 
omission p la yed any part, ! object to the word substantial 


Part. 


that up myself. 


THE COURT: You dldft offer anything and X looked 


HR. ZELENKO: The Hogers case, your Honor. 

the COURT: I lookod that up myself and that Is 
the law ao I found it. 

MR. CARR: For the protection of the roco-d I 
have recently been Involved In a case m the Second Circuit, 

1hfi name eOCapeo me - this was the solo Issue before * 
the Second Circuit. 

THE COURT: II the act or omission plays any part, 
there is responsibility. All right. I will cure .hat. then. 

MR. ZEI.ENKO! When the act or omission plays any 
part in the Incident, the defendant •, . . 

HR. CARR: in this case wc are talking about 
unseaworthlnesa, „ e are not talking about acts or emissions. 

HR. ZELMR-o: The Judge did use W at. ocnress'on. 
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t®. CARR: X was gflng to except to that too 

Properly It should he where the condition flayed any part, 
however slight. I 

™ E COURT: All rt/ht. Where the condition 

Plays any part, however silk. In bringing about the 
accident. 

/ 

MR. CARR: PtoxWm cause has been established. 

the COURT: Proxljm**. cause has been established. 

Is that the only part? , f ; 

I *• • 

MR. ZELENKO: Yes, your Honor. 

Vour Honor mid this coming that you would charge 
on cy supplemental request that a ship owner has an ob¬ 
ligation to provide a safe place to work for the plaintiff. 
Accordingly, he has an obligation to order the work 8 ,„„ pe d 
IP he sees that the plaintiff is working under unsafe 
conditions, hut your Honor did not charge that. 

THE COURT: I had it on another slip. I will 
charge that area. Anything else? 

MR. ZELENKO: That's all, your Honor. 

'IKE COURT: Any exceptions? 

:1H. CARR: This <a more of an addition than :.n 

exception. We haven.t discussed what the piantlffs ob- 

llgatlon was In contributory negligence yet. Remember we 
were talking aoout -- 


• All 
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TOE C0UR1: if he in any way contributed to 
the happening of the accident it would diminish his claim. 

MR. ZELENKO: I think the Judge did. 

MR. CARR: In general terms, yes. But the defendan 
has a right to assume that :.o i» going to exercJse what 

is reasonable care in carrying on his work and he will 
avoid conditions that the ordinal use of his faculties 
would make apparent to him. ^.t lf lt U , hl0 duty ^ 
clean the messroom -- 

. THE COURT: That part 1 did forget. I told him 
T would charge that, 

MR. ZELENKO: I think your Honor said that he 
didn't want to go into the facts. That is now going into 
the facts. That is a contention of the parties. 

THE COURT: There is a duty. 

HR. ZELENKO: Our Intention was that he didn't 
have to mop. 

the COURT: I know that, but that is a question 
Of faot for the Jury to decide. 

MR. ZELENKO: Then I don't think -- 

..IE COURT: There is an obligation on his part 

to mop if it i 3 needed. 

MR. ZELENKO: The question is where. He either 
had to mop the pantry or the mes 3 haU, 
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THE COURT: No, that is an argument you made. 

MR. ZELENKO: I would respectfully object to 
any charge on that. 

THE COURT: When I give it you object to it. But 
I am going to give a charge in that area. 

MB. ZELENKO: Then let me object at the Bide 

bar. 

THE COURT: All right, you now object, becaujp 
I am going to cover it, 

Where is the other thing about the obvious peril, 
and so forth? 

, 4 t 

* 

(Pause) 

THE COURT: Yeo, I had agreed to give this and '*■ 
I will give this. 

MR. ZELENKO: I think your Honor did give it in 

substance. 

Tim COURT: I did give part of it, but I didn't 

go as far as the request did, and X indicated I was going 

to give the request, and you take exception to the court's 
doing this. 

I'R. 7j. t, • H-.O: v es, I did it yesterday. I tool: 
exception to any of the charges you .had granted. 

THE COURT; But you are specifically taking 
exception to me doing this. 


• i; 




r+i. 
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MR. ZELENKO: Yes, your Honor. 

THE COURT:That’s In number 7 of the defendant's 

request. 


I®. ZELENKO: And I am also taking exception 
to your Honor charging on th- duty to mop unless you would 
charge that It la a question of fact to which area the 
Plaintiff was required to mop, which was raised as a 

*f * 


question of fact. 


1 


THE COURT: That fajfct argument has been made to 
the Jury, I see no reason to do that. 

MR# CARR: Su PPlemental number 2, your Honor. I 
understood that both of those would be granted, 1 and 2 , 

THE COURT: This Is those cases you cited to me. 
It's really a regurgitation of 7 , and S or whatever they 


are In your brief. But I didn't give any of them,, as I 
recall It. This duty to clean Is what they are talking 
about. I covered this already, 1 deny that, giving m 
at tl is time; that Is number 1 , and I will give number 2 . 
And you take an exception to that. I told you earlier 
berore we started that I was going to do that. 

!1R. ZELENKO: Well, I take an oxceotlon to that. 
So that I won't have to arise again and talk to you about 
the question of mopping, because I think I made It clear. 


WE COURT: Yes, you made It clear. You take an 
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exception to that and you have an objection to my doing 3t. 

MR. ZELENKOs Yes,One further ground, this 
question of mopping has no basis for the charge on the fact 
in the case. 


THE COURT: I think it is, and therefore I deny it. 
(End of side bar conference,) 


THE COURT: The lawyers have again been of asslsta" 
to the court, and therefore I am going £o make a few remarks 
that I have had called to my attentiorf. You remember I 
was telling you that if there is unseaworthiness then it 
must be the proximate cause of the plaintiff's injuries. 

* f. 

Whenever I discuss proximate cause I said something about 
it must be a substantial factor or part of the conduct. 

Well, that is not an exact exposition of the law. 

What the correct exposition of the lav; is, is 
this: when conduct plays any part, however slight, in 
bringing about an accident, then that is proximate cause-- 
MR. ZELENKO: Pardon me, your Honor. I think that 
first word is condition. You said conduct. 

THE COURT: I stand corrected. Suppose I read 


it again. 

l/here the condition plays any part, ho» ever 
slight, in bringing about the accident, it is then the 
proximate cause, because there can be more than ore prox3'iat< 
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cause. There can be a number Tf if i. 

a numoer. it it is one of them, then 

a proximate cause requirement is satisfied, is that 

satisfac toi-y? 

MR. ZELENKO: Yes, Judge. 

THE COURT: Anothei area. The ship owner is , 
entitled to assume that the seaman,m th,s ease the messman 
will see and observe that which would be obvious throu e h 
the use or hi. ordinary senses and as was reasonably tt> 
be expected under the circumstances. You will clsldor 
in your evaluation of the evidence what an ordinary person 
situated as the plalntirr was, and standln c .t the work 
counter would be reasonably expected to see, to hear, and 
to feel under the circumstances. 

There is no duty on the part of the ship owner 
to give the messman notice of obvious dangers if you fln d 
that any such obvious danger existed or of a danger which 
would have been apparent to a reasonably prudent sailor 
exercising ordinary care under the circumstances shown 
by the evidence in this case. So you will consider whether 
danger of falling during violent movement of the ship 
vraa obvious and, if so, no liability exist.:: for that 
particular item. 

There is one last thing. In the operation of 
a ship some water may be found on the deck of the menan-on 
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in heavy weather or during she meai hours. If you flnd 

that see water was on the dec* of the mesaroom, its 

mere existence does not necessarily render the ship un- 

seaworthy. A seaman is not entitled to a deck that is 

free from all water. Unseaworthiness exists only when the 

water creates such a condition of slipperiness that the 

dhek is no longer reasonably fit for the intended use by 
the crew. 

, ; - r 

'Ifiere wa 3 one ]a 3 b - v 

«rea which concerned the 

fact that he himself, part of his duties were to „x,p this 

area up. And If the incident occurred becauae of the failure 

on hie part to do something which he was obliged to do 
under his duties then, „f COU rse, u would not be ^ 

responsibility of the ship. 

In thl 3 are?, you know there is a conflict of 
testimony because the plaintiff claims his job was in the 
pantry and the other mess,nan was doing the work outside. 

shin's steward said that it was the obligation of both 

nee amen to do it and if the" "nw n- < 

■' 3cW u duri nG any part of the 

day When they were working they were supposed to mop it up. 

There is a conflict of evidence there and It. is un t , you - „ 

make a determination as to that. 

ZET 'EN)CO: your Honor omitted that last 
request o r mine. 


<AllTwrnu .V 


9 
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THE COURT] Yn<* a .. 

‘ A Sh4p ownei ' an obligation 

0 provlde a aafe place to work to t ho 
. u Worlc the aaanan. According],. 

; a ° “ ° bllSatl0n * •— th. work atopped lf he 0P ;;' 

at the Plaintiff la working under unaafe condltlcna 

And here you have a connic of evidence. 

Y ° U remember the Plaintiff,a veraion ofthat 
and you reader the defendant,a veraion. So that you win 

TOke 3 dete ™ lnatl ™ °P that aapect of it al ao. la 
a Queatlon of fact for you to determine. ' 

All right. You may retire and deliberate. 

The one juror, madam, your aervloea and when 

the 8068 ln ' MrS - Pa ^ P - Thanlc you very much for the 

services to the emmf 

court. We appreciate your coming. You go 

down to the Jurv clenir u 

lerk Snd he WU1 ‘alee care of you from 
now on. Thank you very much. 

Pi' the way, you have a lunch don, t- 

-luucn, cion' t you 9 You 

have your lunch flrat, but don-t eat it with the othera. 

(The alternate Juror wqs 

juxor was discharged and left 

the courtroom.) 

the COURT: You may retire and. deliberate. 

Can they have the exhibits if they dec-., tc 

have them? Why doean't the clerk of tv, 

vne clerk of the court give It to the-),. 

(At 1:07 PM. the jury retired to deliberate.) 

(At 1:A5 p.m. a note waa received from the Jnr>. 1 
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